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7 E canmor Gifwiſh the reigris of theſs two Hoes 
vY without introducing the reader to ſome” flight 
acquaintance with the law and practice of our eccleſiaſtical 


courts.” We are aware, that ſuch an undertaking muſt 


be attended with ſome difficulty and hazard; and that, in 
attempting it; we hall deviate from tlie line that has 
been invarlably purſued by writers on the law of England. 


CHAP. &X1v, 
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All writers upon our law, from Bracton down to Black- 
ſtone, have calculated their performances for the practicers 
in the courts of commou law, and have accordingly taken TS 


no other notice of the clerieal courts, than as their juriſ- 
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HISTORY or THE 


temporal courts. Without diſputing the propriety of 
ſuch writers circumſcribing their enquiries, the juridical 
hiſtorian may be allowed to carry his views a little further. 
Conſidering the eccleſiaſtical courts as employed in the ad- 


miniſtration of juſtice equally with the temporal, he will 
_ eſteem the law of each to conſtitute only different parts of 


the Engliſh Law, and to demand a proportioned ſhare of 
his attention. The progreſs of our * hiſtorical enquiry 


| makes it now neceſſary to turn our thoughts with more 


earneſtneſs to this part of our ſubject. We are approaching 
the reign of Henry VIII. in which many parliamentary 


regulations were made for reforming our eccleſiaſtical 


polity, and queſtions of a ſerious nature with regard to 


the proceedings of the clerical courts were brought for- 
ward and diſcuſſed with great heat during that reign, 


and thoſe which immediately ſucceeded it. It would there- 


fore be proper, conformably with the method which has 


hitherto been purſued, not to carry on the reader to ſo im- 
portant a criſis in the hiſtory of our eccleſiaſtical courts, 


without previouſly poſſefling him of ſuch leading circum- 


ſtances in the form and conduct of that judicature, as will 
enable him eaſily to apprehend the effect of ſuch alterations, 


and the ſcope of ſuch controverſies. 


Tux preſent ſeems more particularly marked as the pe- 
riod for enlarging on this branch of our enquiry, by the ap- 


pearance of our famous canoniſt Lyndwode. Whatever 


doubts might hitherto have exiſted concerning the nature 


of the juriſprudence which prevailed in the clerical courts, 


they ſeem all removed by the works of this author. In 
the Provinciale, and the Gloſs upon it, we not only have 
a view of ſuch conſtitutions as were made in this king- | 
dom, with the interpretation put on them by that experi- 
enced practicer and judge; but we collect from him, that 
the oracle to which recourſe was had in all caſes where 
our conſtitutions were defective or doubtful, was the body 


_ of * canon law. Thus are we enabled to ſay, 


3 upon 


* 
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upon inconteſſable authority, what tlic eccleſiaſtical fax CHAS, Xxrv. 


of England was in the reigns of Henry VI. and Edward * 
IV. and for many years after. Inſtead therefore of dwell- EDw. iv. 
ing on the boundaries between the temporal and eccleſiaſt. 
cal juriſdictions, the debatable ground which we have fought 
over fo often in the former parts of this Hiftory, we ſhalt 
now paſs the borders, and eaplole this N region of 
eccleſiaſtical juriſprudence, = 
Bur before we proceed to examine the nature and extent 
of our national eccleſiaſtical law, it will be proper to take 
Ja ſhort view of the canon law, which was the original 
our doctors copied in every improvement they made in 
the law and practice of their courts. The underſtanding 
of that ſyſtem appeats to be the beſt in to a 
knowledge of our own. 
Tae canoriiſts; in imitatior of the Roman lawyers, and 
as the ſubject naturally dictates, divided the canon law into 
uch as regarded the rights of perſons and of things, the 
proceeding in civil ſuits, and the proſecution of crimes, 
he rights of perſons, as they prefented themſelves to the Of the emen 
ind of a canoniſt, were confined to their clerical chatac- law 
er and function. The duty, rank, and privileges of all 
perſons, from the pope and biſhops down to thoſe in the 
oft inferior ſituations in the church, conſtituted this 
art of the canonical juriſprudence. Without entering 
inutely into this enquiry, we may content ourſelves 
ith a ſhort ſtatement of the gradation of perſons who 
lled the clerical ſtate, and who having been mentioned 
equently in the courſe of this work, ought to be better 


iſeriminated than they have yet been. The whole people 
f the country being divided into lay and eecleſiaſtical 


erſons, or clerks, they ſubdivided clerks as follows: into 
oſe who were in facerdatio, thoſe who were in ſacris, 
d thoſe who were nec in ſacerdotio nec in ſacris. Thoſe 

r ſacerdotio were divided into ſuch as were in altiori 
Wdn, ſeu ordine ; and thoſe in inferiori : in the former 
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Of biſhops. 


latter were preſbyters or prieſts. 

A Brsmoy, ſimply ſo called, preſided over a ſingle city 
with a dioceſe : a metropolitan (ſometimes called an arch- 
biſhop) preſided over a province containing ſeveral cities. 


An archbiſhop, or primate, was a biſhop to whom the 


metropolitan and the other biſhops of the province were 
ſubject : theſe latter were in ſome places called patriarchs. 

The pope was reckoned among the order of biſhops, with 
a ſupreme authority over them all. The cardinals, from 
whom the pope was elected, were conſidered as his ſena- 
tors, and conſtituting, as it were, the ſenatus ecclefie : 
ſome were cardinal deacons, others cardinal | prieſts, others 
cardinal biſhops ; but each cardinal had nearly an ä 


| pal juriſdiction *. * 


ALL biſhops had an ordinary juriſdiction, which \ was of 
three ſorts. One was jure ordinis ; as the conſecration of 
churches, and altars, and the ablution and purgation of 
them after pollution; the making of the chriſm, and the 
ordinatiom of clerks. The ſecond was lege Juriſdietionis ; ; 
as the power of correcting, collating,,, excommunicating, 
inſtituking; 5 taking cogniſance ↄf and [hearing cauſes 


eccleſiaſtical. The third Was lege dicceſand; as the right 


of exacting procuration; ; "the; Vus cathedraticum five no- 


daticum; and the right. of  exaQting and receiving penſions 


and tythes, All theſe. powers could be exerciſed only in the 


biſhop's own dioceſe, over thoſe immediately ſubject to him; 
and that in perſon, or by proxy. Thus, too, an archbiſhop's 


authority went no further than his ſuffragans, and not to 
the ſubjects of his ſuffragans, except in, a few caſes ; 3 nor 


could a patriarch. interfere i in the cauſes of thoſe who were 


ſubject to a biſhop or archbiſhop, unleſs by fome cuſtom, 


or upon appeal. Bur the Roman pontiff alone could ex- 


* > Cory: Jus Can. ED G7 5. Launc. 100 Jar. Cav. in I, tit. 3 
o 21; e 4 A Os en 
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erciſe epiſcopal juriſdiction over all churches and all 
chriſtian men, either at Rome or elſewhere.” 

To eaſe the hifl op in the dicharge of bis paſtoral care, 
certain perſons uſe td be appointed; ſome of them in the 
church, as an archdeacon and archpreſtyter ; ; ſome of them 


extra ordinem, upon particular emergencies, as a coadjutor 


or vicar. An archdeacon was, by his office, next. to the 
biſhop, and took upon him the whole care and duty of the 


biſhop tam in clericis gudm in ecclgſiis, having, the whole 
epiſcopal cogniſance and ordinary juriſdiction d. . An arch- 
| preſbyter, or chief-prieſt, was more exalted © than other 
prieſts, and was vicegerent to the bilbop in ſbiritualibus. | 
He was either urbanus, diſcharging his duty at home in 


the cathedral church; or rural, doing the like duty at 


| a diſtance: the latter was ſometimes called a decanus, or 


dean, becauſe he preſided over ten clerks living in the 


country. He had the charge of all lay perſons and prieſts 
who had churches within his deanery, and gave notice to 
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the biſhop of heavy offences. Archpreſbyters had only a » C oh . 
voluntary and not a contentious Juriſdiction ?. A coad- | 


Jutor was occaſionally appointed to be vicegerent to 2 
biſhop or an archdeacon, in caſe of ſickneſs or any other 


impediment : the biſhop choſe ſuch a perſon by the advice 


of his chapter. Biſhops alſo, and other clerks, might 


chuſe a vicegerent under the denomination of vlcar, to 


act for them in any emergency; and might affign him a 
portion of their church or benefice, as a reward for his 
trouble, Such perſons were appointed either to do divine 


ſervice, and then they retained the name of vicar ; or they 


were appointed ad jyriſdictionem exercendam, and then they 


were called officials, and miſfi dominici. The former kind 
were the vicars which have _ before mentioned in the 


reign of Henry IV *, 


Tx latter had the power of e ſpirituals as 
well as temporals : thus they might excommunicate, fuſe b 


> Cory, Jus Can, 26, 27, 8. Vid. ant. vol. II. 222: 
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© HAP. XN. pend, interdict, collate, inſtitute, n elect, preſent, 
HENRY VI. viſit, correct, puniſh, diſpenſe, and the like, Their ju- 


EW. IV. 


| Copy. e 3 2 


riſdiction was not deemed a delegated one, but ordinary, 
and the ſame as that of the biſhop ; - ſo that an appeal did 
not lie from the ſentence of the vicar to the biſhop, but to 


the archbiſhop ; tho' from the archdeacon, and other infe- 
ior prelates, the appeal was to the biſhop, This, how- 
ever, was to be underſtood of officials principal, who were 
conſtituted by the biſhop in his court by a general com- 


miſſion of his office; not ſuch as were appointed for ſome 


part of 2 dioceſe, who were called foranei, Theſe latter 
had a different juriſdiction from that of the biſhop, and an 

appeal lay from them to the biſhop's conſiſtory. It was a 
rule, that a vicar could not ſubſtitute another vicar in his 


place ©. 

HAvIN& faid thus 1 on the vicars mn by bi- 
ſhops, we ſhould add a word reſpecting thoſe who received 
a vicarial authority from the pope : theſe were called le- 
gates, and were either legati a latere, legati miſſi , or legati 
nati. The former were cardinals taken, as it were, from 
the ſide of the pope and his ſenate, who were ſent in his 
name into diſtant provinces ; the ſecond were perſons ſent 


with like authority, not being cardinals ; the laſt were ſuch 


as had this power by reaſon of a certain privilege of 
benefice. Theſe vicars carried with them all the pope's 
authority to hear all cauſes as judices ardinarii; but a cer- 
tain eminence was always attributed to the 1 50 a la- 
tere®. 

Bishops were 1 in the hi gher ak ; we now 
come to thoſe in the inferior, which were preſtyteri, ar 


prieſts, Next to theſe come clerks that were not in /a- || 


cerdetie, but yet were in ſacris; as deacons and 3 
who were ſometimes, tho” improperly, called prieſts; for 
prieſts, Baka peking, were thoſe _— oh; in the 


4 Picarius non babe: Vicar ium. E Ibid, 3% 3 2 


language 


ENGLISH LAW. 


7 


language of the canons, could perform the gendes of the CHAP, XXIV. 


body and blood of our Lord. The deacons, conſiſtently . NI 


biſhop and prieſt in performing the divine ſervice; and the 
ſubdeacon was a ſubordinate affiſtant*. Aſter theſe fol- 


| lowed what the canoniſts called the leſſer orders, contain- 


ing thoſe perſons who were ner in ſacerdotie, nec in ſacris. 
Theſe were ordained without the ſacramental unction, 


ſolely by the biſhop's benediction, with a certain diſtribu- 


tion either of veſſels or veſtments, and they underwent 
the prima tonſura. They were called either pſalmiſtæ, 


with the original term, were to attend upon and aſſiſt the 


EDwW. Iv. 


Miarii, lectores, exorciſtæ, or acolythi. The duty of the 


firſt was to ſing; of the next, to keep the keys of the 
church; the next, as the name imports, were to read the 
ſcriptures in church; the next, according to the ſuperſti- 
tion of the times, were ſuppoſed to drive away evil ſpirits 
by certain deprecations and folemn prayers ; and the laſt 


prepared the wax-lights, and the like. 


IT was the privilege of all theſe orders, that no one 
ſhould lay violent hands upon ſuch as had received them, 


without incurring the penalty of excommunication, which 


could not be removed but by the pope, except in the arti- 


cle of death. Thoſe in the lower orders were allowed to 
contract matrimony, which thoſe in the ſuperior orders 


were not, under pain of being deprived of their benefices. 
The gradation in which theſe ſeveral orders were ranked 


by the canoniſts, was this; a biſhop, al prieſt, deacon, 
ſubdeacon, pſalmiſt, acolyth, exorciſt, reader, oſtiarius; 


after theſe the canoniſts placed an abbot, and a monaſtic; 
for, ſay they, all monaſtics, if not clerks, are inferior 
to clerks ®, The regulars, as they were exempted from 
epiſcopal juriſdiction, were not fayoured by the clerical 
courts, and the diſpenſers of juſtice there; and they are ſtu- 
diouſly marked by the canonifts as a diſtinct ſet of perſons, 


not intitled to the privileges of clerks. 


| b gin. Cory. Jus Can. 37. bid. 38, 39. 
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2 religioſe, 


mer were ſo called, becauſe inſtituted anime cauſa, for the 
good of men's ſouls ; ſome of them were corporeal, as 


ſanctæ were churches, altars, the reliques of ſaints, veſſels, 
and veſtments. Res religioſe were religious houſes; hoſ- 


_ patronage, annual penſions called cenſus, and what was 
canoniſts conſidered as ſpiritual things, whether corporea 15 


or incorporeal. Next to theſe followed three ſubjects of a 


firſt-fruits, and oblations; which were conſidered as mixed, 


HISTORY OF THE 


8 to the rights of ds dis perſons, the cano- 
niſts proceed to conſider the rights of eccleſiaſtical things, 
Theſe they divided into ſpiritual and temporal. The for- 


the ſacraments z ; others, res facre et ſanctæ; and N 5 


THe ſacraments in the Romiſh chyrch were ſeven ; * 
baptiſm, confirmation, the euchariſt, penance, ſacred or- 
ders, matrimony, and extreme unction. Res ſacre ef 


pitals for the reception of ſtrangers, orphans, ſick and 
aged; churchyards, and ſepulchres. Such were ſpiritual 
things of a corporeal nature. "Thoſe of an incorporeal kind 
were ſuch as conſiſted in jure; as a prebend, a right of 


nearly allied to them, exaction, procuration, and the ca- 
nonical portion: theſe conſtituted the whole of what the 


mixed nature between ſpiritual and temporal ; as tithes, 


becauſe, according to the canoniſts, the right to them Tis 
Jure divino, while the fruit of ſuch right was temporal, 
Under the title of res eccleſiæ temporales, the canoniſts 
reckoned the alienation of church property, and the modes 
in which it could be made. Next to church property, 
the canoniſts conſidered the peculium cleriegrum, 8 how 
they might diſpoſe of it by will!. PLS 
Tus next object that came under the contemplation of 
the canoniſts, was the mode of proceeding i in court, which 
they intitled ae era Saen this we thatl have o oc 


} At Js Can 57 to 164. Laube. Inſt, Jor. Can lib. 2. per tatum. 
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cafion to ſpeak ſo particularly hereafter, that nothing need 
be ſaid on it at preſent; but we ſhall proceed to the fourth 
object of enquiry in the canon Jaw, which is the nature of 
crimes. The canoniſts divided crimes into ſuch as were 
comprehended i in the firſt and in the ſecond table of the 
Moſajcal law, Without any obſeryation upon this 
arrangement, we ſhall take a curſory view of crimes, as 
diſcourſed on in this clerica] ſyſtem of penal juriſpru- 
| denge. 7 

THEY began with ſimony, which, ow a very large defi- 
nition, was when any thing was either given or promiſed 
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Of offences, 


for fpiritual things, or for temporal things annexed to ſpi- | 


ritual ones, as a prebend. Next to this were the crimes 
of Judaiſm, Saraeeniſm, hereſy, ſchiſm, apoſtacy; then 
homicide, which they divided into parricide and ſimple ho- 
micide; under which they conſidered thoſe exerciſes or 
competitions that had a tendency to produce homicide, as 
tournaments, duels, and the art of ſhooting; all which 


were forbid under eccleſiaſtical penalties; the crime of 


adultery, //uprum, inceſt, rape, ſimple fornication, and 
| ſodomy ; theft, rapina, or robbery, burning, facrilege, 
Next to robbery and theft, the canoniſts choſe to rank 
uſury, as an offence, ſay they, of a ſimilar nature; then 


the crimen fa th ; ; then ſortilegium, calumnia, colluſion. | 


After theſe they placed ſuch as were offences only in 
clerks. If a clerk indulged himſelf in the noiſy amuſement 
of hunting; if he ſtruck any one; if he ſpoke ill of any 
one; if he adminiſtered to a perſon excommunicated, de- 


poſed, or interdicted; if a perſon officiated as clerk not | 


being ordained ; if a clerk did not obſerve the regular gra- 


dation of orders, as if he was made a deacon before he had 


been a a ar a prieſt before a deacon; if he took 
more orders than onę at a time, or took orders by ſtealth, 
without undergoing an examination of his qualifications; 


all theſe were offences puniſhable by the canon law. Ta : 


W may be added all diſorders ad irregularities what- 


E; | | ſoever 


10 10 a 

il CHAP. XXIV. 
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of proceedings 
in civil ſuits, ” 


cature which the canoniſts claimed, made no part of the 
_ eccleſiaſtical law in this country: | ſecondly, becauſe 


courts, will be conſidered in the next chapter. For the 


| ſummary. The former was, when all the ſolemn forms of 


; extraordinary, Or ſummary, was, when the ſolemn forms 


HISTORY OF THE 


ſoever committed by clerks in the diſcharge of their duty k. 
The manner in which all canonical crimes were to be pro- 
ſecuted, was the next t point conſidered by the writers on 
the canon law. 5 

W have given this ſketch of the canon lawin 2 curſory 
way for two reaſons: firſt, becauſe many objects of judi- 


others, which were admitted to belong to our courts, re- 
ceived, notwithſtanding, ſome alteration from our national 
conſtitutions or cuſtoms. What ſuch alterations were, 
and what conſtituted objects of juriſdiction in our ſpiritual 


preſent we ſhall be employed on a part of the canon law, 
which being adopted in our courts with Jeſs reſerve, de- 
mands a more minute conſideration than any other. This 
is the courſe of judicial 9 whether civil or r cri- 
minal. 
THE cogniſance of cauſes, or, as the canoniſts called it, 
judicium, was divided into ordinary and 2xtraordinary, or 


proceeding were obſerved by a libel, conteſtation of ſuit, 
and the other ſteps which will be mentioned preſently, The 


were. diſpenſed with, and they proceeded ex- officia judicis, 
either by inquiſition, denunciation, or ſome other courſe 
de plano, as they termed it, upon general principles of 
equity. Another diviſion correſponded with that- of the 
temporal juriſdiction, into civil and criminal. , | 
Jopoxs, in like manner, were conſidered by the cano- 
niſts in two lights, ordinary and extraordinary, Of the 
former deſcription were archbiſhops, biſhops, legates, and 
others having authority from the pope.” A biſhop might 
exerciſe his Juriſdiction 4 in any part of his dioceſe that was 


* Corv. JusC Can. 287 t0 0 344- Laune, Inſt. Jor Can. lib, Pf tit. 3. ua 10, 
not 
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not exempt, either in perſon or by another, by hearing CHAP. XXIV, 


all eccleſiaſtical cauſes, and correcting all eccleſiaſtical per- 
ſons who offended. An archbiſhop had juriſdiction over 


his ſuffragans, but not over the perſons within the dioceſes 


— rnmnmnmenn 
HENRY VI. 


EDW. Iv. 


of his ſuffragans, unleſs in ſome ſpecial caſes that were 


exempted, An extraordinary judge was an arbiter choſen 


by the parties; or a delegate who received commiſſion from 
ſome ſuperior to hear a particular cauſe. A judge might 


We delegated by an ordinary, or by a delegate of the pope ; 


but the delegate of an ordinary could not delegate another, 


unleſs the original delegation had included all cauſes in ge- 


neral, It was not only the cogniſance of a cauſe generally, 
but any part of the proceeding that might be delegated : 


thus the beginning, as the citation, and /itis conte/tatio, 


might be delegated to one ; the middle, containing the 
remainder down to the definitive ſentence, to another ; 
the definitive ſentence and execution to another Ke 

Ix conſidering the nature of proceedings in the eccleſi- 
aſtical court, we ſhall begin with civil cauſes, and with 
the ordinary juriſdiction, The commencement of a civil 
ſuit in the ordinary juriſdiction, conſiſted in the citation 
of the defendant, or reus. Citations were of different 
kinds; they were verbal or real, A verbal citation was 
either public or priyate. A public citation was by fixing 
up publicly the letters of citation, (which too was called 
elictalis citatio) or proclaiming them by the mouth of a 

crier, or by a bell or trumpet. A private citation was, 
when a perſon was cited by a meſſenger, the party, or a 
notary at his own houſe, It was called a real citation, if 
the perſon of the party was apprehended, The citatio 
edictalis was to be made uſe of only where a perſon could 
not | be otherwiſe cited : as if it was unſafe'to attempt to come 
to him, this citation was to be affixed in ſome place near 


the domicil of the party, ſo that he might be reaſonably 


ſuppoſed to have knowledge "+ 


? Cory. Jus Can, 155 to 172, 
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CHAP. XXIV. To conſtitute a legal citation, it was neceſſary that jt 

* ſhould be made at the command of the judge, by an appa- 
EDW. Iv. ritor, at the inſtance and requeſt of the ſuitor ; without 
which no judge could cite a perſon in a private ſuit, tho? 

he might in a public one. All parties intereſted were to be 
Citeqd, unleſs, indeed, they were perſons of dignity and rank; 

for ſuch were not to be cited, niſi venid priùs impetratd, 

under a heavy penalty. A citation iſſued not only at the 

opening of the ſuit, but in the various ſtages of the cauſe, 


wherever any cegnitio was to be made to expedite it. Every 
citation was to contain certain formalities : it was to haye 
Fi the name of the judge, the nomen and cognomen of the 
1 / party cited, and of him at whoſe ſuit it iſſued; the cauſe of 
| -1 citing, the place of judgment, the day and terminus for 
ll appearing. The place need only be mentioned in caſes 
| where the judge was a delegate, becauſe the ordinary's 
court was certain and known. A citation was to be made 
either by three edicka, at the interval of ten days each, or 
by one peremptory edict, containing the ſame ſpace of 
time as the three edicla; and ſuch peremptory time was 
not to be ſhortened by the judge but bong _ ſpecial cones | 
expreſſed in the citation. | 
IF the party was regularly and lawfully cited, he ought 
to appear, otherwiſe he need not; but an irregular and un- 
lawful citation would be cured by a voluntary appearance. 
Indeed the party's non- appearance would be juſtified in 
many caſes : as if he had been ſpoiled of the thing in 
queſtion, and was not firſt reſtored to it; if he was hin- 
dered by his adverſary ; was cited to a higher tribunal ; 
was detained by ſickneſs, or other like cauſe : but as ſoon 
as ſuch cauſe was remoyed, he was to preſent himſelf be- 
fore the judge. As ſoon as a citation had iſſued and Was 
ſerved, or the ſervice was preyented by the party himſelf 
who was cited, then che ſuit was e in law * bis 


- gendens m. 


e 


e 
LEST 


N 


* % WAY. 
. 
r 


— — 4 33 
4 4, - 
Ew . il. AK e 
A 2 e 2 SU HELL 
: 


+ 
U FC > * 5 4 1 
R reren 
* 5 * — C 4" WY OTIS: 


14.4: them 


» "FIG Can, 17% 50 


Ir 


ENGLISH LAW. | i 13 


Ir oſten happened that a cauſe once commenced, CHAP. XXIV, 
would go off upon an agreement between the parties: er 
this was either by a pactum or a tranſactio, or by fubmiſ= EDW. IV. 
ſion to an arbitrator. 'I he two tormer, which may properly | 
be conſidered as judicial agreements, were thus defined by the ; 
canoniſts: Partum, ſay they, is inter partes ex pace conveniens 
ſeripturd, vel, ſine ed, legibus ac moribus comprobata ſententia. 
Tranſactio is defined, rei dubiæ et litis incerte, 'negq; finite, 
aliquo dato-vel remilſo, conventa deciſio n. From the terms 

ſeutentin and dec iſio, as well as from the occaſion on which 

the canoniſts mention theſe two agreements, they muſt be 
conſidered as having a ſort of judicial ſanction; and they 
naturally bring to the reader s mind the account we have 

given of a fine, in the early parts of our Hiſtory . A ſub- 
miſſion to arbitrators was another way of compromiſing 
the ſubject of a ſuit: while an arbitration was depending, 
the juriſdiction of the judge was held to be ſuſpended ?. 


IF the parties could not agree to compromiſe the matter in 
* of theſe three ways, they muſt reſort to the judgment 
of the court; in order to which it was uſual, firſt to appoint 
a procurator, or proctor, who was to act as attorney through 
the ſuit. Whether the appearance was by proctor or in 
perſon, the next ſtep was for the complainant to ſtate 
his cauſe of action. In ſummary cauſes, and ſome others, 
this might be done vivd voce, without any writing, either 
by the advocate or in perſon; but in other cauſes it was 
to be done in writing, which was called libellus. A libel Tue tives, 
in civil cauſes was his conventionalis, or peſtulatorius; ; 
in criminal caſes, accuſatorius, or querimonialis. In the 
latter caſes, a libel was to contain the day and year, the 
nomen and cognomen of the accuſer and accuſed and of 
the judge, the crime, the time when it was committed, 
together with, the inſcription, which will be explained here- 


* Corv, Jus Can. 181. 183. Eſſay on Fines. | 
Vid. ant. vol, I. 148. This „ Corv.. Jus Can, 187. A ſub- , 
coincidence in the civil law (from miſſion to arhitrators is called by 
which the canoniſts took it) has the canoniſts — heace-our 
been noticed by Mr. Cruiſe, in his word compromiſe. n 
after. 
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CHAP. XXIV. after. A conventional libel, in like manner, was to con- 
tain the names of the parties, of the judge, and of the thing 


— — 
' HENRY VI. 
EDW. Iv. in queſtion, with the quality of the action; though it was 


not indiſpenſably neceſſary that the name of the action 
ſhould be mentioned. The libel ſhould be tendered by 
If the reus 
made any anſwer, or denied a part, or the whole, this > 


the actor both to the judge and the reus d. 


_ conſtituted a litis contgſtatio. 


PrRHAPs the reus would rather chuſe to meet t he 25 5 


in ſome other way; for if he had any demand upon him, 


he might reconvenire, as they called it, that is, make a 
A reconventio was proper or 


croſs demand upon him*. 
Improper : the former was ſuch as was inſtituted at the 


beginning of the original cauſe, and went on par: paſſu : 


with it; the latter was ſuch as was made at any time be- 
fore the concluſion of the cauſe. A reconventio was al- 
ways to be before the ſame judge as the conventio, whether 
he was an ordinary or delegate ; but not before an arbitra- 
tor, nor a judge of appeal: it might be had in all cauſes, 
except criminal, thoſe of ſpoliation, and ſome few others. 
The matter of the reconventio was to be put into a libel 
before the litis conteflatio, or immediately after, and then 
would go on with the original ſuit: indeed they were. 


| conſidered as one ſuit only; for they had the ſame parties 


and judge: there was to be one ſentence; and if an ap- 


peal was prohibited in the firſt, it was prohibited 1 in the ; 


| ſecond allo *. 
Lin, contefiatio, WREN the preparatory parts of the action were 3 i 
through, then followed the litis contęſſatia, which the cano- 
: niſts called ipfius judicti principium et fundamentum. E 


vas truly the foundation of the judgment; for till that hap- 
pened, there could be no examination of witneſſes, nor 
definitive ſentence ; and the whole COR, of courſe, v was 


+ Corv. Jus Can. 137, &c. convenientem vel agentem, 2 ecdem 
r Reconventio is defined by the judicio conſlituta. : 
canoniſts to be mutua petitis contra p 2 Cory. * 19 „ 
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ata ſtand. The litis conteflatio aroſe from the conflict be- CHAP. XXIV. 
tween the intention of the actor, exhibited in his libel, 3 
and the anſwer of the reus, which ought always to be EDW. Iv. 
calculated to conteſt the matter there ſuggeſted. If the 

reus in his anſwer made a plain narration of a fact, not 
accompanied with a denial, there was no litis conte/tatio. 

A litis contgſtatio was regularly neceſſary in every cauſe 

that was conducted in the ordinary proceſs, and not de 

plano, without the figure and ſolemnity of judgment. The 

effect of the litis conte/tatio was various: it perpetuated 

the juriſdiction of the judge, and the action, if temporary; 

no innovation could be made to the prejudice of either 

litigant; it prevented a preſcription running; it made 

the matter in queſtion litigious ; ; and the actor could not 

alter his libel *. 


NoTwITHSTANDING what has juſt been ſaid, there 
were ſome caſes in which witneſſes might be examined - 
even before the litis conteſtatio. Thus, if there was any 
apprehenſion that a witneſs might die, or be long abſent, 
the judge, whether ordinary or delegate, might admit him to 
be examined ; and this was done both in civil-and criminal 
cauſes : in the latter, it was not allowed in the abſence 
of the other party; in the former, it was, if there was 
any danger in the delay; if not, the adverſe party ſhould 
be cited to ſee the witneſſes ſworn, and to tender interro- 
gatories. Witnefies might be examined thus premature- 
ly in the following caſes: if it was a queſtion merely 
ſpiritual, and involving no benefit to any private perſon, 
as the crime of hereſy ; if the public ſafety was endangered; 
if the ſtate of the church was concerned; in a cauſe of de- 
unciation or of appeal; if the appellee was contumacious; 
in a matrimonial cauſe, if the other party was maliciouſſy 
abſent; in a caſe of dilapidation or purgation; wherever 
any my was to be done ex officio judicis in relation to an 


e Aon Jus Can. 195, 1961192 | 25 
| | action. 


\ 
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CHAP. XXIV. action, as concerning coſts of ſuit; and in all taſes 


where the proceeding was ſimple, and de Plano. 
W1TNESSES might be produced in this manner both 

by the actor and reus, though under different conſidera- 

tions. The actor might examine if they were old or in- 


firm, and he was not at liberty to bring his action juſt at 


that time, as where a debt was due on a condition not 
yet broken. The judge was to deeide as to the age, in- 
firmity, or abſence of the witneſſes. When the witneſſes 
were ſo received, the actor was to bring his action within 
a year from the time at which he was intitled to an action, 
or at leaſt denounce to the reus the receipt of the wit 
neſſes. A reus, without any ſuggeſtion of age, infirmity, 


or abſence, might indifferently produce any witneſſes, 


provided he had a ground of exception, which, though not 


ſufficient to found an action, might be enough to bar the 


action he apprehended. Witneſſes examined in this 
way were to be produced before the judge who was 


competent to the principal cauſe; the other party, as was 


before ſaid, ſhould be cited, unleſs the ſpeedy death of the 
witneſs was apprehended ; and then it might be, not only 
in the abſence of the other party, but before a judge who 


was not competent to hear the principal cauſe . 


_ AFTER the conteſtation of ſuit, there were 1 
ſteps to be taken before the definitive ſentence could paſs. 
Theſe may be conſidered as of three kinds: firſt, the jura- 
mentum calumniæ; ſecondly, the dilationet; thirdly, the 
proceſs againſt the reus, I he juramentum calumnize; or 


oath of calumny, was taken by both the parties litigant, 
who reſpectively ſwore, that the cauſe was commenced, 


and ſhould be carried on and defended, bord fide, for the 


ſake of juſtice, and with no malicious deſign. The judge 
could not impoſe this oath but at the deſire of the other 


party; 5 and ſhould either refuſe, the W was 


» com. Jus Can, 197, 198, 195. | | 
fatal; 
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fatal for the actor would loſe his action, the reus the 
thing in queſtion; as if he had confeſſed the demand; All 
litigarits were liable to take this oathz and they might take 
it themſelves; or by their proctors; but a proctor to take 


ſwear; as the canòriiſts expreſſed it, iam in animam domini 


proof was to be made, -whether in a criminal or civil ſuit: 


alſo to ſwear that they had not given; nor would give, any 

thing to the judges or others, except the honorary re- 

| wards to the advocates, and the like lawful preſents; and 

alſo that they would not require any proof whieh * did 
not think abſolutely neceſſary *. _ 

Tas dilationes, or allowances of time for the perfor- 


mance of any judicial act, were termed either legales or 


Theſe latter dilations were to be given by the judge fitting 


qualified by the diſcretion of the judge. The uſual occa- 


for producing witneſſes, for proving inſtruments; for pur- 
gation, for conteſtation of ſuitz and the like *; 

SOME other circumſtances were conſidered as ſpecies of 
dilations. Among theſe were feriz, or ſuch days as were 


and the ordo judiciorum, by which the due courſe of hearing 


to be heard before one that was only incidental to it; a 


* Cory, Jos Gm 199, 200. | ; Ibid, 201 2 Ibid, 20g, 
Vo. IV. N Plus 


this oath ſhould have a ſpecial warrant; and then he might 


Beſides ſwearing to the Juſtice of their cauſe; they were 


on the bench, in the preſence of both parties; to tlie for- 
mer the parties were intitled of eourſe, tho they might be 


ſions on which one or other of them were allowed; was 


always exempt from judicial proceedings of every kind: 


each cauſe was preſcribed. Thus 4 principal cauſe was 
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uam ſuam. It was to be taken in all cauſes where an 


Dilationet. 


urbitrariæ; the former being ſuch as were aſcertained 1 
law; the latter being dependent on the pleaſure of the 

Judge, who made them longer or ſhorter according to the 

nature of the caſe; and the circumſtances of the parties. 


riminal cauſe was to be heard before a civil one 2. A. 


*" HISTORY OF THE 


CHAP. XXIV, plus pctitio, as they called it, might be reckoned among 
pm rn ery the dilationes : this was when the actor demanded more 
EDW. Iv. than he was by law intitled to; : In which caſe he loſt his 

| action, and paid ſingle, double, or treble coſts, according 


to the nature of the exceſs in the demand *. 


Ox inſtance of the ordo judiciorum was, when a peti= 
tory (or, as we ſhould ſay in Engliſh, an action upon the 
right) and a poſſeſſory cauſe concurred. Thus the actor 
going on in a petitory way, and the reus complaining, per- 
haps, of a ſpoliation, made a croſs demand of a poſſeſſory 
nature, whether of the ſame thing, or of ſome other. If 
it was of the ſame thing, the poſſeſſory queſtion was firſt 
to be determined; and that upon the right, though firſt 
brought, was to be ſuſpended. If it was for a different 
thing, there was a diſtinction ; for the poſſeſſory demand 
might be made either by way of reconvention, by way of 
action, or by way of exception: if in the firſt, then the 
two queſtions went on together, and there was only one 
ſentence, as was obſerved before: if in the ſecond way, 
then the poſſeſſory queſtion was firſt to be determined, 
whether the perſon ſpoiled was ſued civilly or criminally by 
the actor; for it was a rule, ſpoliatus ante omnia eft reſti- 
tuendus : if in the latter way, the exception of ſpoliation was 
tobe firſt decided, and then that upon the right. The per- 
ſon who ſued for the right was at liberty, before the con- 
cluſion of the cauſe, to ſue for the poſſeſſion ; though not 
after, unleſs for ſome ſpecial cauſe. If a perſon ſued at 
once both for the right and poſſeſſion, they were both de- 
termined by one ſentence ; and the perſon who loſt upon 
the poſſeſſion, might afterwards go upon the right b. 3 
A SPOLIATION was defined to be violenta poſſe unis 
privatio. It might happen both with reſpect to moveable 
and immoveable things; to rights, and to benefices, If a 
judge unlawfully deprived any one of his right by Judg- 


2 2 Cory. Jus cu, 206, | n . 207. 
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ent, it was conſtrued a ſpoliation. A Pale who com- CHAP. XXIV. 
Wnanded a ſpoliation to be made, or who acknowledged it ere nat 
V be made in his name, or who received the thing from EDW. Iv. 
We ſpoiler, was held the ſame as the ſpoiler. A perſon | 
boiled might complain either by action, reconvention, or 
ception: in the firſt caſe, he was to be firſt reſtored; in 
e ſecond, both queſtions were to be heard pari paſſu ; 
the third, he need not anſwer till he was reſtored. A. 
eſtitution, if made, was to be with the fruits, and the 
dls ſuſtained ©. | 
W THz next conſideration is the proceſs which iſſued 
gainſt thoſe who were contumacious. A perſon who was 
wfully cited, and, being under no lawful impediment, did 
Wot appear in perſon, or by a proctor; or if he appeared, 
Wit did not conform himſelf, or departed without the 
doe's leave, in all theſe caſes ſuch perſon was held 
ntumacious. A lawful citation (as has been ſhewn) 
as by three edicta, or one peremptory, containing the 
nme ſpace of time as the three edicts. The contumacy, 
hether of the reus or actor, (for he alſo might be con- 
macious) was puniſhed differently, and according as 
ere was a litis conteſtatio or not; and the judge need 
ot inflict all the penalties at once, but one after another, 
the party appeared leſs likely to ſubmit himſelf. 
Ir the actor did not appear at the time to which he had 
ed the reus, he was to pay coſts to him, and could not 
e a new citation, without giving ſecurity for his own 
pearance at the new- appointed time. The reus alſo, if 
Fre had yet been no litis conte/tatio, might require that 
> actor ſhould be cited; and if he did not then appear, 
it he himſelf might be admitted to make proof, and ſen- 
ce be paſſed. If the actor was contumaciouſly abſent 
er the litis contęſtatio, and all but ſix months of the tem- 
inſtantiæ (which was 1 three years) was elapſed, 6 


| * Cory, Jus Gan, 208, u Inſt. Jur, Canon, lib, 3- tit. 10. 
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Mie in bona. 
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CHAP. XXIV. the judge, if the caſe was a plain one, might proceed to 


— 
HENRY VI. 


macious, was ſometimes ſaid to be verus, and ſometimes} 


but the former could not. 


make him only the real and true paſſeſſor thereof, leaving 
to the abſent reus to maintain a queſtion upon the right. 


ſentence. If there had been no conteſtation, as he could 
not properly come to the merits of the cauſe, there was 


decretum. There was a firſt and a ſecond decretum e by 


for cuſtody, This proceſs might be had by all perſons to 


HISTORY OF THE 


a definitive ſentence, even in favor of the actor, provided 
the right was on his ſide ; otherwiſe in favor of the 7eu, 
by abſolving him, and condemning the actor in coſts. | 

Ir the reus-was contumacious, either a mul&t was in- 
flicted on him by the judge, or he was condemned to pay 
the actor his coſts and other damages; or he was excom- s 
municated, or ſuffered a mifſio in bona. A reus, if contu- 


fetus : the firſt was one who being perſonally cited, or by 
three edicts, did not appear; or appearing, would not an- 
ſwer : the latter was one who had been only cited at his 
houſe; unleſs, indeed, the citation had been communicated 
to him by his friends or domeſtics c: and there was this 
difference between the two, that the latter might appeal, 


THE miſſio in bona was different where there had been 
litis conteftatio, and where not. After the conteſtation, 
the judge was not clear in the juſtice of the cauſe, he put 
the party into poſſeſſion of the goods of the reus, ſo as to 


If the cauſe was a plain one, then he paſſed a definitive 


only a fimple miſſio in bona, which was done by means of: 


the firſt there was a mio in paſſeſſionem bonorum, mere! 


whom there was an abſolute debt due, not by thoſe whe 
had a debt only ſub conditione ; unleſs, indeed, where th: 
party was a legatee. The miffio was firſt into poſſeſſion 
of moveables, then of immoveables, and laſtly of incor- ” 
poreal things. There was, however, a difference be- 
tween a real and perſonal action. In a real action the mij 
was in bona petita, of which the party became the true 5 
| CCorv. Jus Can. 210, 211. 
2 au 72 
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d to FA and after 8 year, and not before, 'he might take the CHAP. XXIV. 
ided Wfruits : within the year, the reus, if he purged himſelf, might — 


rome, and on giving ſecurity to ſtand to the ſuit, and pay- ED. Iv. 
Ving the coſts, he would have reſtitution of the goods ta- 

en. In a perſonal action, the miſſio was in proportion to 

e debt, and the actor did not obtain poſſeſſion, but only 

eld it, together with the owner, in a ſort of cuſtody. The 

eus, whenever he appeared, fo as it was before the ſecond 


imes Hecretum, was to have reſtitution, upon giving ſecurity to 
r by tand to the ſuit, and refunding the coſts. 
 an- Tas ſecond decretum was not neceſſary for acquiring 


doſſeſſion in a real action, for that we have ſeen was done 
dy the firſt, but it was neceſſary in a perſonal one; for by 
means of this, after the rens perſiſted in his contumacy, 
e actor was put into poſſeſſion, ſo as to continue the true 
ind unchangeable owner of the thing ſo taken. This did 
ot iſſue till a year after the firſt decretum, and was at the 
prayer of the party. As in the former caſe, ſo here, re- 
titution would be made if the party appeared, or om 
eccurity for ſtanding to the ſuit, and paid the coſts ; 
deed if any juſt impediment could be ſhewn to have * 
ented his coming. It ſeems to have been left to the diſ- 
etion of the judge, in what manner he would order the 
hings taken under a decretum. Thus, he might either or- 
er them to be ſold, or to be delivered in payment of the 
mand; if a debt, he might either make the actor real 
roprietor of them, or give him only poſſeſſion. The pro- 
ſs of miſſio in poſſeſſionem was allowed only in profane mat- 
ers, not in caſes where any dignity or benefice, or other 
eleſiaſtical matter was in litigation ; for then, inſtead of 
Nis proceſs, they either proceeded to a definitive ſentence, 
Ir the contumacious party was purſued by eccleſiaſtical cen - 
es e. It is for the reader to judge whether the framers of 
r real proceſs by caption, as related in the early parts 
f this Hiſtory, had any eye to this canonical proceeding *, 


* Corv. Jus Can, 211, 212, Kc. Vid. ant. vol. I. 417, 418, &o. 
unc, Inſt. Jur. Can, lib. 3. tit, 6, : . | 
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CHAP. XXIV. 


confined to particular caſes. If the judge apprehended 


ſon who was iſſus in poſſeſſionem by a decretum was waſting 
the fruits and produce, and the like, ſuch was a proper 


or immoyeable, were ſubject to ſequeſtration; though it 


againſt a perſon who had been full three years in poſſeſſion. 


vey the poſſeſſion, but that awaited the definitive ſentence. 
aſtical benefice, or the receiving the fruits of it, incurred 


by reſtitution; and if he was one of the parties, he would 


HISTORY OF THE 


ANOTHER way of proceeding in caſes of contumacy, 
was by ſequeſtration. This was depoſiting the thing in 
, queſtion, or the fruits of it, by conſent of the parties, or 
*by the authority of the judge, in the hands of a ſequeſtra- 
tor, for ſafe cuſtody, to be reſtored to the ſucceſsful party 
in the ſuit; ſo that it was either conventianal or judicial. 
That a perſon might not be deprived of the poſſeſſion raſhly, 
which was like beginning with an execution, this was 


* 


that the parties might come to open violence; if the per- 


occaſion for a ſequeſtration. Things, whether moveable 


would not be allowed of a benefice, if any queſtion aroſe 


1 bk — 2 2 * OF * _ 
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A CONVENTIONAL ſequeſtration paſſed into what they 
called a ſegugſtral poſſeſſian, unleſs there was an agree- 
ment that it ſhould only be for ſafe cuſtody : and if it did, 
the ſequeſtrator had all the advantages of poſſeſſion; that 
of taking the fruits and produce, of preſenting to bene- 
fices, and the like. A judicial ſequeſtration did not con- 


Any perſon who hindered the ſequeſtration of an eccleſi- | | 
excommunication, from which he could be abſolved only 


loſe the benefice, and whatever right he had therein f. It 
ſhould be obſerved, that the whole proceſs for a miſſia in 
Palſelſionem, and for ſequeſtration, were exceptions to the 
rule, that lite pendente nihil eſſet innuuandum, which was 
molt rigidly adhered to in all other reſgects 5. 

T nus far of the reus, when contumacious : the next 
conſiderations are when he came in and confeſſed, or denied 


_ | Gorv, Jus Can, 216, &c, L Ibid. 215. 
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the charge int him. A confeſſion conſiſted not only 
in a plain admiſſion of the charge, but might be collected 


from circumſtances, the ſtrongeſt of which was ſilence. 
anſwer, or ſhould not deny the allegations of his ad- 


had tne force of a ſentence; ſo as that the judge, if pro- 


ceeding de plano without the form and ſolemnity of a judg- 


ment, need not paſs ſentence upon the perfon confeſſing; 


but if he was proceeding in the ordinary courſe, he muſt 


give ſentence: the ſame alſo in criminal matters b. 

Ir the reus denied the libel, then the actor was required 
to prove it. Proof was divided into artificial and inarti- 
ficial: the former was ſuch as could be deduced by argu- 
ment from the thing itſelf : the latter conſiſted in ſuch 
things as were out of the cauſe; as witneſſes, inſtruments, 
confeſſion, an oath, and the like. Proof was again con- 


ſidered in two lights; either as plena, or ſemiplena. The 


firſt was ſuch as wrought on the mind of the judge plenam 


8 dem: ſuch was a proof by two witneſſes, by a public 
inſtrument, by preſumption, the judicial confeſſions of a 


party, the evidence of the thing. The latter was ſuch as 
had only an imperfect effect on the judge's mind, not pro- 
ducing ſuch a faith as he ought to acquieſce in; as by one 
unexceptionable witneſs, a-private inſtrument, compariſon 


of hands, an extrajudicial confeſſion, argumentation, report, 


and the like. However, ſeveral half proofs might be ſo 
put together as to make one full proof; as where they 


tended to one end, and not to ſeveral; and this, whether 


they were of the ſame kind, as two witneſſes; or of diffe- 


rent kinds, as one witneſs, and a report. But if theſe 


proofs went to different objects, as one witneſs to prove a 
n another to prove a flight, it would not ſuffice ; be- 


Þ Corv, Jus Can, 218, lic. 
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1, on interrogation, he ſhould contumaciouſly refuſe to 


verſary, this amounted to a confeſſion. A confeſſion 


Of proof. 
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two as, 

IN ſome caſes, the canon law was content ah ſome- 
thing leſs than proof, where a probable preſumption 
could be raiſed ; as in a caſe of ſimony, which was always 
committed in ſecret. Proof conſiſted either in witneſſes, 
| confeſſion, inſtruments executed with due ſolemnity, the 
evidence of the fact, report, antient books, and writing 
on ſtones or columns, letters under the ſeal of 4 biſhop, 
cardinal, abbot, or chapter, common opinion, indicia 
. violent preſumption, If the gctor brought a 
full proof, he need not take an oath himſelf i, Two forts 
of proofs, that which conſiſted of witneſſes, and that 
which depended upon inſtruments, deſerve more paraculap 
conſideration : and firſt of witneſſes. 

Tu competency of witneſſes was meaſured by the ca- 
noniſts by much nicer conſiderations than any that operated 
in our law of evidence. The objections to a witneſs were 
ſuch as were abſolute, or ſuch as applied only between par- 
ticular perſons. Of the former kinds were the following: 
that he was not arrived at puberty (unleſs indeed in caſes 
of læſe majeſty, where this was not an objection); that be 
was mad, or of non-ſane memory; an infamous per 
as an uſurer, or one condemned by a public judgment; 
one who had been convided of receiving money, either 
for giving or with- holding his evidence; one condemned 
either for peculation, for a libel, calumny, or adultery; a 
| heretic (but this was no objection where he was to give 
evidence againſt a heretic); a perjured perſon; a woman 
who was or had been a common proſtitute z and all 1 
who were ſtigmatized by the ſecular laws. 

BETWEEN particular perſons, it was held that. a do- 
meſtic, a familiar friend, a relation by blood or marriage, 
done who could be influenced to he a pare Ws 3 all 


1 Corv. Jus Can, 220, 221, &c, 


tht 
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From giving evidence againſt him ; nor were they pro- 
hibited from giving evidence jn a cauſe for proving con- 
ſanguinity, or any matrimonial matter. On the other hand, 

157 a perſon who had confeſſed himſelf guilty of a crime, could 
ot be witneſs againſt an accomplice, ' except in certain 
heinous and more ſecret offences; as læſe majeſty, hereſy, 
pr ſimony: an enemy could not be permitted to be a wit- 
neſs againſt an enemy; a freedman againſt his patron; 


matrimonial cauſe; nor a heretic or Jew againſt a chriſ- 
tian; nor a layman againſt a clerk in criminal cauſes. A 


inal cauſe, if inſtituted criminally, tho' ſhe might if it 


was proſecuted ciyilly. No one could be witneſs in his 
pwn cauſe, nor could the advocate or proctor *, 


whether in a civil or criminal ſuit 3 nor, ſay the canoniſts, 
would leſs be received even from a perſon of dignity and 

rank. The latter were great conſiderations in the article of 
teſtimony; thus to convict a cardinal biſhop, ſeventy- 


four; a cardinal deacon, twenty-four; a ſubdeacon, aco- 
jyth, exorciſt, reader, oſtiarius, ſeven; and yet, if the 
witneſſes were of known good life and converſation, 


caſes of ſuch prodigious caution, Yet in the purgation of 
a biſhop they invariably required twelve; of a preſbyter, 

ſeven ; of a deacon, three: three witneſſes allo were IC» 
. uired to prove a will. | 


whatever was his dignity, could prove nothing ; there were 
xxceptions of caſes where he was allowed, if no prejudice 
ould Apen to one f 58 when it was doubted, whe- 


2 Gore, Jo Can, 224 225 226. 


ther 


a ſon againſt a father, or a father againſt a ſon, unleſs in a 


woman could not be witneſs to a teſtament; nor in a cri- 


Tx number of witneſſes ought at leaſt to be two, 


two witneſſes were required; a cardinal preſbyter, forty- 


o or three, it was thought, might ſuffice even in theſe 


ALTHOUGH it was a a general rule, 8 one witneſs, 


1 


Wheſe were prohibited from becoming witnefles for any per- CHAP, XXIV, 
on towards whom they ſtood ſo circumſtanced, but not * 


ED W. IV. 
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ther a perſon was baptiſed, whether a church was conſe- 
erated, and the like; when the will of a dumb or expir- 
ing perſon was to be proved; when a marriage was to be 
deſtroyed by pretext of conſanguinity ; and, as was before 
mentioned, in caſes of læſe majeſty }. 

IT was held, that a witneſs ſhould not offer himſelf vo- 
luntarily, but ſhould be called, and, as it were, brought in 


againſt his will; and a perfon who came voluntarily, was 


conſidered as a ſuborned and ſuſpected perſon. He was to 
be produced and received after the conteſtation of ſuit, 
and not before, unleſs there was an apprehenſion of his 
death or abſence; or unleſs it was in a cauſe of matrimo- 
ny or election, or in a proſecution by inquiſition or denun- 
ciation. The production ſnhould be before the judge who 
took cogniſance of the cauſe, unleſs the witneſſes were 
infirm, old, debilitated, or very poor, ſo as not to be 
able to come to the place where the judge was, for then 
they might be examined by proper perſons who were to 
be appointed for that purpoſe w. | 

BEFORE the judge proceeded to the examination, he 
was to admoniſh the witneſſes of the heinouſneſs of perjury, 
and then require from them an oath. An oath was taken 


differently by different deſcriptions of perſons : thus, by 


the canon law, all ſeculars ſwore, tactis ſacroſanctis ſerip- 
turis; all regulars ſwore, propeſitis evangeliis, et manu ad 


| pedtns admetd. After the oath was taken, the judge was 


to examine the witneſs apart, without the preſence of 


the parties, or any one, except the notary who was te 


take down the examination. The queſtions were to be 
formed upon the articles exhibited by the adverſe party, 
and upon interrogatories or enquiries concerning the per- 
ſons of the witneſſes themſelves : they were to be aſked 
as to the occalion of their knowledge, the time, place, 


and the like; to all which they were bound to anſwer *, 


= Ibid. 228. * Ibid, 229. 


1 Cory. Jus Can, 227- 


ENGLISH LAW. Be 5 


Fl wines was not to depoſe upon his belief or hearſay, CHAP, XXIV. 
W unleſs it was ſupported by ſomething that corroborated, — — | 
or where it was in caſe of ſome antient 1 and he ſpoke EDW. IV. 
from the reports of old people. 


_ AFTER the depoſition was made, the judge was to 

read the whole, whether upon the articles or interrogato- 

ries, to the witneſs, that he might correct what he had ſaid, 

and then he was to diſmiſs him with ſtrict injunctions of 
ſillence. The judge was like wiſe to endeavour to prevail 

with the parties to renounce any further production of 
witneſſes; otherwiſe they might, within the time allowed 

by the judge for production, go on to a third production 

of witneſſes upon the ſame articles e: but they could not 

make a fourth, unleſs the party took an oath of calumny, 

ſwearing that he did not do it for vexation, and that he 

had not had a copy of the depoſitions ; for when the de- 
poſitions had been once publiſhed or known, there could 

be no further examination on thoſe articles, tho there 

might on new ones, | 

Wukx the depoſitions were +: publics; a copy was to 

be given by the judge to the parties litigant, to make their 


cen exceptions if they choſe ; which, however, was not to be 
by done, unleſs they had proteſted, and made mention of ſuch 

"1þ- an intention, either before or at the time of the publica- 

ad tion. Such an exception was to be proved by witneſſes, 


who were called te/tes reprobatorii, or by inſtruments . 
which might be reprobated, as they called it, by others ; 

and beyond this there was no further vying and revying ?. 

When the exception was proved, the judge was then to 

give ſentence according to the credibility of the evidence 

on both ſides. If they ſeemed to be on a balance, judg- 

ment was to be given for the revs, unleſs the fide of the 

War was ſuch as the law treated with peculiar favour ; as 

@ caſe of dower, of a teſtament, a pupil, widow, orphan, 


e Cory. Jus Can. 230, e Ibid, 231- 
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ehr. XXIV. the church, the fiſcus, legitimation, and ſome others d. 


wil HENRT II. If a witneſs would not readily attend, he might be com- 
j 0 ED. IV. pelled by the judge, unleſs he was privileged by ſome 
1 lawful excuſe: thus a perſon was not to be compelled to 


give teſtimony againſt a father-in-law or ſon-in-law, a 
Rep-father or ſtep- ſon, a couſin- germain or couſin-ger- 
main's ſon, nor againſt any perſon ſtanding in the firft 
degree of blood; not a freedman againſt his maſter z not 
5 a man aged and infirm; a ſoldier, one abſent upon any 
1. 48 5 ſervice, a biſhop, a clerk, or other eccleſiaſtical perſon, 
i Vet if the truth could not be made out in any other way, 
TH [| | the above perſons might be compelled to give teſtimony : 
| but no witneſs was obliged to attend, unleſs his expences 
were tendered him ”. | 
"Favs far of witacliis ;-the nent bankdetpiion 10 
| nature of inſiruments. Inſtruments were divided into pub- 
it lic and private. Of the former kind were thoſe made by 
| public perſons, as notaries ; or under ſome public ſeal, as 
the ſeal of a biſhop, a chapter, a prince; or publiſhed by 
authority of a magiſtrate ; ſuch as were ſubſcribed by the 
perſon making it, and by two witneſſes, fo long as the 
_ witneſſes were alive; ſuch as were taken out of public 
archives. Private inſtruments were thoſe made by pri- 
vate perſons without witneſſes, as accounts, private 
remarks, letters, cautions, and the like. "Theſe of them- 
ſelves were not proofs, except againſt the perſon penning 
them, and not denying them, or the perſon accepting 
them; unleſs, indeed, they were confirmed by the ſub- 
ſcription of witneſſes, or the contracting parties, or by 
length of time, or ſome judicial recognition. Reſpecting 
Palle inſtruments, there was this difference: ſuch as 
were made before a judge amounted to full proof, and 
no proof to the contrary would be admitted; ſuch as were 
made by a notary alſo, if attended with all the due folem- 
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4 Corv, Jus Can. 238» "Law, r Corv, Fos Can. 232, 233. 
Inſt. Jur. Can. lib. 3. tit. 14. Idid. 2 


nities, 


ENGLISH LAW. 


W nities, amounted to full proof; nevertheleſs, a proof 
W to the contrary would in this caſe be admitted. The 
due ſolemnities were not the ſubſcription and ſubſigning 
of the contracting parties, and of witneſſes, but the name 

and ſeal of the notary, with the year, place, and fo on*. 
Inftruments, like witneſſes, were to be produced after the 
conteſtation of ſuit, and before the judge in the cauſe. 
f the apr was deficient in his proofs, it was ſometimes 
the practice to allow him to ſupply that deficiency by his 
duch . 


IN, 5 . 
ay, Wnxx the intentio of the actor was proved in one or 
y: other of theſe ways, the reus would be condemned, unleſs 
ces he could defend himſelf by ſome exception. Exceptions 


were divided into dilatory and peremptory: the former 
were either ſuch as were declinatoriæ judicii, or dilatoriæ 
ſolutionis. Declinatory pleas either went to the perſon of 
one of the parties, or the proctor, or the form of the 
action. Thoſe that were dilatoriæ ſolutionis were only 
to defer the claim, which was admitted to be due, but 
vt demandable till a future day. Peremptory exceptions 
intirely did away the action; and they were divided into 
thoſe that were peremptorie litts finite, and thoſe fimpli- 
citer peremptaricæ : the former of theſe impeded the very 
ommencement of the ſuit, and might be pleaded ip/o judicii 
imine : the latter did not impede the commencement of 
the ſuit, but might be pleaded after the conteſtation of 
ſuit in any ftage before ſentence. . Dilatory exceptions 


b. that were declinatoriæ judicii, were to be pleaded at the 
by ommencement of the ſuit; and, if omitted, could not be 
ng pleaded after: thoſe that were dilatoriæ ſolutionis, might 


be pleaded after the libel, before conteſtation, within the 


eome aſter the conteſtation, in ſome particular caſes; 
the matter Was new z or where, ge it aroſe * 


© Cory, Jus Can, 235 
fore, 


9 
CHAP. XXIV. 


3 
HENRY VI. 


KDW. IV. 


Of exceptions 


erm aſſigned by the judge; and yet a dilatory plea ee 
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| CHAP, XXIV. fore, it did not come to the knowledge of the perſon 
HENRY VI. pleading it till after the conteſtation; if the judge had re- 
 EDV. IV. 


Launc. Inſt. Jur. Canon. lib, 3. tit. 8. 


HISTORY OF THE 


ſerved to the party ſuch a ground of exception; if it was 
excommunication. The judge had a diſcretion in appoint- 
ing the time for propounding an exception, A perſon 


might have many exceptions, and thoſe contrary ones; 
and if the judge We to admit them, the party might 


appeal. 
Nexr to the exception came the 1 denten and YES 


the parties ſtopped, at leaſt with. reſpect to producing wit- 


neſſes; for to avoid the protracting of ſuits, it was a rule, 
Illes tertia refutare non licet. A replication might be put in 
at any ſtage of the ſuit. As the reus was not called upon 
to prove his exception till the a&or had proved his intentio, 


ſo he need not prove his replication till the other had proved 


his exception. The time for replying was in the diſcre- 
tion of the judge ?. 


AFTER the pleading and proofs, the judge was to pro- 


nounce ſentence ſecundum allegata et probata. In or- 
der to this, the parties litigant were to be cited either 
by three common edicts, or one peremptory, containing 


the ſpace of three edicts. A ſentence, if paſſed legally, 


and no appeal made from it in ten days, was conſidered 
as res judicata *, 


Upon this execution followed. There 
was ſome difference in the ſuing of execution in a real and 
a perſonal action. In the former, it was to be made im- 
mediately upon the expiration of theten days allowed for an 
appeal; in a perſonal one, not till the end of four months. 
"Lhe only execution allowed by this law, was by the ſpiri- 
tual arms which the church had aſſumed ; by ſuſpenſion, 
depoſition, excommunication, or FRET OLA If fuck 
eccleſiaſtical cenſures had not their effect, the ſecular arm 


was implored ; and if the ſecular judge refuſed his . 
the church purſued him with excommunication T“. 


» Corv, Jus Can. 249 to 2 56. 


x Corv. Jus Can, _ 264. 
V Ibid, a6g, 266. 
Having 
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ane led the reader through the whole courſe of 
Joceeding in ordinary caſes, it follows that we ſhould con- 
er the nature of an appeal from a ſentence, and the exe - 
ton thereof. An appeal might be either before or after 
finitive ſentence, and was always from an inferior to a 
perior judge. An appeal before a definitive ſentence was 
om an interlocutory one, or any injury felt bythe party; 
if he was cited to an unſafe place, or at a ſhorter day 
n was cuſtomary *. For it was a rule in the canon law, 
at an appeal might be made from every gravamen by 
aich alitigant felt himſelf injured ; ſo that an appeal was 
nſidered as a ſpecies of defence for the protection of in- 
cence in all caſes. An appeal after definitive ſentence 
ght be either from the ſentence, or the execution of it, 
it was unlawfully grievous. An appeal, however, did 
t lie for a perſon who was ſentenced for a rea] contumacy, 
for a manifeſt crime; or for one who had confeſſed and 
s convicted upon ſuch confeſſion ; nor for one who had 


appeal . 
AN appeal was to be made 3 from an inferior 


the biſhop himſelf; from the official- general of the bi- 


deal might be made to the pope, or his legate, uns ſaltu, 
hout going through the intermediate gradations. Yet 
appeal to the pope did not remove the cauſe to the court 
Rome, but it was to be determined by delegation in the 
e where it aroſe; unleſs in ſome particular caſes, where 
pope was ſatisfied that a delegation could not be made 
out a failure of juſtice. From the pope there was no 
jeal*. An appeal lay both in a civil and criminal 


Cory, Ju Can. 267. V Corv. Jus Can, 269. Launc. 
Ibid, 268, Inft, Jur. Can, lib, 3. tit. 17. 


opening 


a ſuperior judge: thus from the ordinary of the biſhop 


31 
CHAP. XXIV. 


— — 
HENRY VI.. 
E DW. Iv. 


Appeals. 


und himſelf by oath (as was not ane to bring 


dp, and from the biſhop, to the archbiſhop. But an 


ſe, unleſs in ſome particular caſes where it was prohi- 
ed. Thus no appeal could be had ſo as to prevent the 
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HISTORY of 1E 


opening of a teſtament, and to e the "ru from com: 
ing to his right; nor from an execution, unleſs, as was 
before ſaid, it was unlawful and grievous ©; nor from the 
correction of regular diſcipline, unleſs that was made alſo 
unlawful and grievous; nor from a ſentence of _— 
and ſome others. 
AN appeal might be made 3 divd voce, 12 the 
word appello, before the judge left the bench, or within ten 
days after. If it was from an eech ſentence, or 
any other gravamen, ſome reaſonable cauſe of appeal was 
to be alledged*, and alſo that his exception was not ad. 
mitted; if from a definitive ſentence, neither of them 
was neceflary ; but the party appealing might alledge be. 
fore the appellate juriſdiction ſuch gravamina as he pleaſed, 
founded on matter not entered upon before the judge below; 
and he might produce freſh witneſſes, freſh inſtruments, 
and make proof of ſuch things as were not before proved: 
| whereas the appellant, in the former caſe, was confined to 
the cauſe of appeal expreſſed, which was to be determine 
intirely on a view of the proceedings in the court below, 
| Tre cauſe was diſmiſſed from the inferior to the appel- 
late juriſdiction by literæ dimiſſoriæ, called likewiſe by the 
canoniſts aps/foli. Theſe were to be ſued for by the appel- 
lant, at leaſt within thirty days from the paſſing of the ſen- 
tence e; and they were to be made by the judge below, and 
addreſſed to the judge before whom the appeal was depending 
If they were not obtained within that time, or within 4 
ſhorter, if ſo appointed by the judge, the appeal was conſl 
dered as deſerted. If the judge refuſed the apgſſoli, an apped 
would lie from ſuch refuſal ; and if he did not appeal from ti 
refuſal, ſuch acquieſcence would be conſtrued as a deſertion 
of the original appeal, andthe ſentence would ſtand in force 
Wen the apoſtoli were granted, the appeal was to be 
notified to the adverſe party, in order that he might appe: 


© Corv. Jus Can, 270. 4 Ibid, 271, © Thid, 272. 
up before 


ENGLISH LAW. 


fore the new tribunal, and was to be preſented within a CHAP. XXIV. 
-rtain term, to the judge ad quem, otherwiſe the ſentence rnd hmm 
ould ſtand in force. The term for preſenting was in EDW. IV. 
me caſes fixed by law, and in ſome was preſcribed by the | 
dge, according to the circumſtances of the cauſe and 
e parties; the judge could not prolong a legal term, 
o he might ſhorten it f. After the preſentation was 
ade, if the judge ad quem received the appeal, the appel- 
nt was to refer to the judge a quo the preſentation, toge- 
er with compulſoriales and inhibitions, if he required 
em. The compulſorials were letters ſent by the judge 
quem to the judge @ que, requiring him to tranſmit to 
n, within a certain time, the proceedings in the cauſe, 
at the truth might be inquired into ; which if he neg- 
ed, he might be compelled to do by penal mandates 
ed from the judge ad quem. An inhibition was a letter 
ed from the judge ad quem to the judge 4 quo, com- 
inding him not to do any thing in the cauſe while the 
peal depended ; and whatever was done, either by the 
ige or party, pending the appeal, would be reſcinded as 
ll and void, the office and power of the judge being ſuſ- 
ded, as far as concerned that cauſe; notwithſtanding 
ich, he might yet interfere in ſome particular caſes. 
us, if the thing in queſtion was in danger of being 
ſted by the appellant, the judge might cauſe it to be ſe- 
ſtered 5; and ether things might be done by the judge, 
ey did not prejudice the appeal. If the appellant de- 
ed his appeal, or was adjudged to have appealed with- 
good cauſe, he was condemned in the expences d. - 
ANOTHER way in which a cauſe might be ſubmitted to 
perior judge, was by relation. This was when ſome - 
iculty aroſe, and the judge choſe to refer it to the judg- 
t of the pope, or ſome other ſuperior authority: this 
to be before definitive ſentence. The grounds of tha 


* Corv, Jus Can. 273s E Ibid, 275. v Ibid, 2.76, 277. | 
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CHAP, XXIV. difficulty were to be ſet down in anticles; and copies giver 


NR VI. 
EDW. tv. 


and ſubmitted to the pope, or other perſon to whom thei 
relation was made i. A ſupplication was a ſubſtitute for a 


a from whom there lay no appeal, and the par 


plication ?:. A recuſatio might be conſidered in th 
cauſe of ſuſpicion againſt the judge. This ſhould be mad 


that it had not come to his knowledge before. Any pa 


denunciation, or ſome other courſe de plans, and upt 


HISTORY OF THE 


to the parties, that any omiſhon might be ſupplied by then, 


appeal in cafes where the caufe was determined before: 
ad no reſource but to addreſs him by prayer and uy 


light of an appeal: this was, when one of the parties d 
clined the juriſdiction of the court, on ſuggeſting ſont 


before the litis conteſtatio, unleſs it aroſe afterwards, a 
then it might be made at any time, on the party ſwearin 


tiality in the judge was a good cauſe of recuſation: thi 
however, was to be made out within a term appointed | 
the judge ; and if it was not done wn a year, the jud 
might proceed in the ſuit l. 

IT Eus far of ordinary proceedings, as directed by | 
canon law. The extraordinary, or ſummary juriſdictio 
according to the ſame law, was, as they expreſſed it, n 
in figurd judicii, ſed ex Micio judicis, by inquiſition, « 


general grounds of equity. In ſuch caſe there was 
tender of 2 ſolemn libel, nor was any conteſtation of {i 
neceſſary; the judge might proceed in times of vacati 
and holiday; he might refuſe to admit any delay, exce 
tion, dilatory and vain appeal; he might reſtrain t 
ſuperfluous number of witneſles ; give any term he chc 
for the ſeveral ſtages of the proceeding ; and might pr 
nounce ſentence even before a concluſion was duly mad 
Such was the proceeding that was followed in cauſes 
election, poſtulation, proviſion, dignities, offices, preben 
TT matrimony, uſury, and others n. 


— 


Corv. hc. 279. * Ibid, _ 1 in 2777 273, 279. ma. 1 
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WC RI MINAL aroccedings differed widely from the pro- CHAP. xxiv. 
ing in civil ſuits. The proſecution of offenders in Henke vr. 
canon law might be in three' ways : by accuſation, by EDW. Iv. 


ſition, or by denunciation; We ſhall firſt conſider the o 3 


ure of an accuſation. W 
\ x accuſation might be brought by all perſons that were 
under the following difabilities : an enemy could not Accufztion; 
e an enemy, nor could a perſon guilty of any crime. 
yas laid down by the canon law, that a layman could 
proſecute a clerk by accuſation, unleſs for an injury 
2 to himſelf, or any one belonging to him; nor a clerk 
an, without an expreſs proteſtation that it was not 
hirſt of blood, or puniſhment. Perſons of low con- 
n could not accuſe clerks, unleſs they had before been 
ntimacy with them". Women and infants were 
ly debarred, unleſs they proſecuted for any injury done 
hemſelves ®. In general ſuch, perſons were excluded 
bringing an accuſation as were excluded by the civil 
However, theſe diſqualifications were diſpenſed, with 
e more atrocious crimes ; for in læſe majeſty; in he- 
and ſimony, all the foregoing perſons would be ad- 
xd to accuſe p. The civil law was likewiſe followed 
Wreſcribing the perſons who were not to be liable to an 
ation; in addition to which the canoniſts held, that # 
e might be accuſed of hereſy; perjury, and facrilege ; 
which crimes the canon law did not * to de- 
ope himſelf might be charged. 
N accuſation ought regularly to be brought in hs 
where the ctime was committed, unleſs the pope 
d permit it to be brought elſewhere, or the crime 
be examined better in another place, or it was an ac- 
ion againſt a biſhop, or the reus was apprehended in 
other pee. No one was admitted to bring an accu- 


Jus Can, 34% © ” Lene If Jur. lib. 4. Ut. 1. 1. ? Cory. el Can. 46. 
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CHAP, XXIV. ſation, till he had made what they called an inſcription, ot 
bps nearer engagement, to undergo the lex talionis, by ſuffering the 
EDW. IV. puniſhment annexed to the offence, if he failed in making 
out his charge. A perſon who made a denunciation by rea- 
ſon of a public office which he filled, was not bound to 
make this inſcription ; nor was one who acculcd for any in- 


ferior crime, or for apoſtacy *. 
Wren the accuſation was inſtituted, the cauſe proceed- 

ed by conteſtation of ſuit, exceptions, and ſo on, as in 
civil ſuits; unleſs in inferior offences, and thoſe of lf: 
majeſty and hereſy, which were judged of de plano, and 
notorious crimes, where no other proof was wanted, and 
there was no need of any judicial formality to be obſerved. 
Notorious offences were ſuch as were committed before 
the people, or any great aſſembly of perſons r. The ac- 
cuſor and accuſed ought to be preſent at bearing the accu- 
ſation, unleſs in ſome particular caſes ; as where the offence 
was only de injurid, and either of the parties was of ſome 
illuſtrious rank, and the proceeding, tho' in form a cti- 
minal one, was for a civil redreſs. 
Tas mode of proſecution by inguiſition was - when ; 
judge, without any accuſor ſtanding forward, inquired # 
officio, whether any and what perſon had committed an 
offence : it was accordingly either general or ſpecial. The 
former was an inquiry made by a biſhop, or other ſuper- 
intending magiſtrate, whether any offenders were withi 
his dioceſe or diftrict : the latter was an inquiry by them 
whether a certain crime was committed by a certain pet- 
ſon*. Inquiſition might be made by the pope through hi 
legates or delegates; by biſhops 1 in their dioceſes ; metro- 
- politans in their provinces; in ſhort, by all perſons having 
criminal Juriſdiction. 
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2 Corv. Jus Can. 348. from a canoniſt, in which the qua. 
7 Lyndwode gives us two. verſes lities of notoriety are thus expreſſe 
Due vel nemo negat, fopulo vel tefle probantur, 
Vl fe jaojiciunt oculis, notoria dicas. Lynd, 32 3. % 


Cor. Jus Can, 350. | + a M 
1 % _ InquaerTy 
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[xqurs1TI0N was to be made only of the more enor- CHAP. XXIV. 
ous crimes, as ſimony, adultery, fornication, perjury, 1 
nceſt; nor was it to be made of crimes that were con- EDW. Iv. 
ealed and not known, but only of ſuch concerning which 

Where had been an infamia, diffamatia, or evil report, found- 

2d upon public perſuaſion of the offence having been 

ommitted, and not upon the malevolent ſuggeſtions of 

hoſe who took malignant pains to ſpread the rumour. In 

he caſe of a prelate, beſides the diffamatio or infamia, 

here ought to be ſome ſcandal or danger, otherwiſe no 

nquiſition was to be made. If a reus was ſilent, (which 

ilence was conſtrued into a confeſſion) he might be con- 


ved. icted without any preceding infamia, or at leaſt any in- 
fore quiry into ſuch exiſting infama*, All this relates to an 


nquiſition againſt a particular perſon ; for a judge might 
nake a general inquiry without any infamia preceding, 
nd thence might come to a ſpecial inquiſition againſt a 
articular perſon, In a ſpecial inquiſition, the articles of 
nquiry were to be exhibited to the revs, and alſo the 
ames and declarations of the witneſſes. Inquiſitions were 
> be made by means of proper perſons, and of good cre- 
Wit, and not thro” the enemies of the party, and perſons 
uilty of perjury. To what the inquiſition was to be di- 
ected, depended on the pleaſure of the judge. If the 
arty was convicted of the crime by inquiſition, he did not 
ndergo the ordinary puniſhment,” but ſuch a one as the 
dge thought proper : if the crime was not proved, then 
e was to ſubmit to the canonical Purgation, of which 
ore will be ſaid hereafter. 


Taz third mode of proſecution, called denunciation, Denunciation. 
vas when information was given of a concealed crime to 

e judge, without any of the formality of an accuſation. 

he canoniſts divides denunciation i into evangelical, cano- 
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CHAP, XXIV, a and judicial u. 


Coy mmnGd, 
HENRY VI. 
E DW. Iv. gave information to a prieſt of the adultery of her huſban 


Farb fig. 


/ 


going to contract matrimony, were within the prohibits 
degrees. 


judge; the latter was by a private perſon who was co 
"cerned i in intereſt to make it. 


a zeal for the public good * ; not thoſe who were infamou 
conſpirators, or enemies. A denunciation uſed to be mat 
| without inſcription; but tho' the informer was not boui 


: truth of it *. 


convicted on proof, he was not therefore to be abſoly 


which conſiſted in the ordeal, and had been . reprobats 


5 e in wry dioceſe to be denun- 


HISTORY O F THE 


The firſt was with no other vig 
than that of amendment of the offender ; as when a wil 


The ſecond was to prevent any thing unlawful from takin 
place; as giving information that certain perſons who wer 


Judicial denunciation was either publi> or pr 
vate : the former was done by a public officer, and alwa 
was preceded by an inquiſition made by the biſhop or otix 


By the canon law, all pi 
fons who had ſome intereſt in the ſubje&t might make 4 
nunciation, and indeed other perſons who were actuated 


in that manner to prove the crime, yet he was always 
quired to take an oath of calumny, and name the vi 
neſſes who were acquainted with the offence. 

IT was required Y, before a denunciation : againſt a cleri 
that there ſhould be a charitable admonition ; but not 
the caſe of laymen. The great object of denunciation wa 
that an offence being thus known to the judge, he ſho 
have the power of ary. further 1 Inquiry gr. 


Ir a reus, who was ſuſpected of a crime, could not 
but was required to make out his innocence by canonic 
purgation. This was 10 called, becauſe impoſed by t 


canons, and to diſtinguiſh it from the vulgar purgatio 


long lince, by the clerical law. Canonical ue, wat 


4 Corr. Jus Can. 3 52. Sanden. 
* By a provincial conſtitution in 7 Cory. Jus Can. 3 5 z 
Lyndwode, certain perſons were ap- # Ibid. 354. 


ENGLISH LAW. 


cors ſwearing that they believed him to ſpeak truth. This 


Was to be directed by the judge who heard the cauſe in 


5 Ned purgation, either at the inſtance of the party who 
as to be purged, or to ſatisfy himſelf reſpecting the 
picions under which the reus laboured. The judge 
ight, if he pleaſed, though he was not bound to, enjoin 
rgation, even where the infumia did not ariſe from very 
obable conjectures. 

PURGATION was not to be enjoined but where the reus 
Was a credible perſon, who, tho? under ſuſpicions, would 


ly to be where the party was not convicted, either by 
gal proof, or his own confeſſion ; where the crime was 


Don probable ſuſpicions. The judge was to chuſe the 


purs of the reus, and well acquainted with his life and 
dnverſation, They were to be ſometimes twelve, ſome- 
mes ſeven, ſometimes more and ſometimes leſs, accord- 
g to his diſcretion, conſidering the circumſtances, the 


rgators. The purgation was to be made where the dif- 


as to be before the. people; if among clerks, before 
erks; and the like, If he ſucceeded in his purgation, he 


ſhed the ſame as if he was convicted, or had con- 
fled . 


ader's recollection the conduct of criminal profeue 
: Cory. Jo Can. 32, 379, 330. 


94 tions 


hich he was defamed, and by no other. The judge di- 


t be thought very ready to perjure himſelf; and it was 


dt notorious, but yet he was diffamed among good men 


mpurgators from perſons of honeſt character, neigh- 


ture of the offence, and the quality of the reus and com- 


mation was: thus if he was diffamed by the people, it 
as liberated from the charge; if he failed, he was pu- 


IT appears Wr in this ew to bring back 1 tothe | 
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en a perſon made out his innocence by his own oath, CHAP. XXIV. 
Scaring that he was not guilty, and the oaths of compur- 5 2 


EDW. IV. 
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CHAP, XXIV. 


— 
HENRY VI. 
EPV. IV. 


Ex commnica- 
tion. 


5 going to Rome; the plunderers of the n of a bi- 


dermined by the ſame perſons who 


and principles purely canonical b. 
inflict, were all of a ſpiritual kind; they conſiſted either 


val, or degradation, Some of theſe . require a little 


fuppoſing this proceeding to have purgation, without reſorting to 


HIS TORY: OF THE 
tions in our own law, as mentioned in the earlier parts of 
this Hiſtory, The ſimilarity between thoſe and theſe we 
have juſt been relating, is too ſtrong to need being point- 
ed out. We now ſee, that not only purgation is a piece 
of law intirely canonical, but that the proceeding per fa- 
mam patriæ, from whence was derived the preſentment 
of jurors, may be found elſewhere than in our municipal 
cuſtoms; and that, according to the accounts of our ear- 
lieſt writers, it was firſt practiſed among us upon ideas 


THz puniſhments which the eccleſiaſtical court could 


in penance, excommunication, interdict, ſuſpenſion, remo- 


further conſideration, 

-EXCOMMUNICATION was divided into what they called 
the greater and the Jeſs, The latter only removed the 
perſon from a participation of the ſacraments, and is 
what was more commonly meant by excommunication: 
the other was called anathema, and not only removed 
the party from the ſacraments, but from the church, and 
all communion with the faithful.” Excommunication ſome- 
times followed ip/o facto, upon the commiſſion of an of- 
fence : this was called canonical, to diſtinguiſh .it from 
that which did not depend upon any Seer can9n; 
but upon the paſling of ſentence by a judge®. | 

THe following offenders were ipſe facto puniſhed with 
the greater excommunication: all diviners and ſortilegi 
heretics, their receivers and comforters ; ſimoniacs; viola- 
tors and plunderers of churches ; thoſe abs ſpoiled clerks 


N 


=p = 


d It may be here remarked, that ſuggeſted the infamia, or at moſt by | 


been formed with an eye to the another jury, is juſtified by the ac- 
canon law, our conjecture about count given above of. ingui/fions, 
the offender's innocence being de- ® Cory, Jus Can. 359. | 


| ſhop 
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ſhop which ought to go to his ſucceſſor; thoſe who gave CHAP. XXIV, 
aid, favour, or counſel to excommunicated perſons ; thoſe — 13mg 
who laid violent hands on clerks or religious perſons, or EDW. Iv. 
commanded any ſo to do 4. The following offenders 
were iþ/o facto puniſhed with the leſs excommunication : 
all perſons committing any mortal fin, as ſacrilegious per- 
ſons ; thoſe who received a church from lay hands; notori- 
ous offenders ; thoſe who talked with, faluted, or ſat at 
the ſame table with, or gave any thing in charity to per- 
ſons excommunicated by the greater excommunication, 
unleſs they were familiars or domeſtics e. 
Tax greater excommunication could be inflicted only 
by one having criminal juriſdiction ; the leſs might be im- 
poſed by any clerk having the cure of fouls. Excommuni- 
cation was a cenſure that could paſs only againſt the living, 
except in the caſe of hereſy, which might be proſecuted 
aſter the death of the party. It could not from the na- 
ture of it be paſſed againſt pagans, who conſtituted no 
part of the church “. | 
A SENTENCE of excommunication was to be pre- 
ceded by three monitions at the due intervals, or one pe- 
remptory, containing the legal ſpace of time, with a pro- | 
per regard to the quality of the perſon, and the nature of 
the buſineſs. The judicial courſe alſo ought to be obſerved, 
though the excommunication would hold without it, but 
not without the monition; and the judge who paſſed ſen- 
tence of excommunication without it, would be prohibited 8 
for a month ab ingreſſu eccleſiæ; and if proper, be ſub- 
ject to other penalties*. A ſentence of excommunication 
might paſs abſolutely or conditionally ; as, Unleſs you on 
* fy Sempronius within twenty days, Iexcommunicate you.” 
The ſentence was to be put into writing, containing the 
cauſe thereok, and. the name of the party, An excom- 


\ | b Corv. =, Can, 364; . . 
„ Ibid, . | . g ” 
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CHAP. XXIV. munication might be taken off in ſeveral ways. It might 
Nr II. be revoked by the judge who paſſed the ſentence. Upon 
EDW. IV. 


Inter dict. 


ſend him to the judge à quo to abſolve him. 
leſs in ſome particular caſes, that were referred to the 


pope or a biſhop i. 
to be given, till ſecurity was entered into by the party for 


ments, till the commands of the church were obeyed. 
This, like excommunication, was either 10% fatto by the 


the former kind was ſuch as was denounced againſt a com- 


polluted i with human blood, or conſecrated ſimoniacally. 


could paſs ſentence of excommunication; an ordinary, 
delegate, biſhop, provincial ſynod. An interdict, if for 


was not neceſſary, if for an offence n. 
iſſued againſt a people by the term populus, was conſtrued 


ö times, none of the eccleſiaſtical offices could be celebrated, 
nor any. of the ſacraments, except the baptiſm of infants, 


| allowed to all ; 


HISTORY OF THE 


appeal, the judge ad guem might abſolve the party, or 
Abſolution 
belonged to the ſame perſon who paſſed the ſentence, un- 


Abſolution in ſome caſes uſed not 


making ſatisfaction k. 

AN interdidt was an ecchifatical cenſure, by which 
a certain place or certain perſons were interdicted from 
the participation of divine rites, ſepulture, and the ſacra- 


preciſe direction of the law, or by ſentence of the judge. Of 
munity or city which did not expel uſurers, or which per- 
mitted repriſals againſt eccleſiaſtical perſons, or did not make 
them good within a month ; a lord who. would not admit a 
legate or apoſtolic meſſenger within his territory ; a church 

A SENTENCE of interdict might be paſſed by all who 


contumacy, ſhould be preceded by monition ; but this 
An interdict, if 


not to include the clergy. During an interdict, in early 
and the penitence of dying perſons g. This was in ſubſe- 


quent times relaxed; and baptiſm and confirmation were 
penitence _ the euchariſt to the dying; 


3. Corv. - Ju Can, 369, 368. n Corv, Jus Can. 372. 

* Ihid. 369. | = ” Ihid, 373- | | | 
1 Ibid. 371. 75 
2 but 


0 


ENUM GEIE ͤ . - Mm 


put not extreme unction to the laity, though it was to the CHAP. XXIV. 
clergy: at length they allowed maſs and other divine cere- Cn 

monies to be performed once a-week, in ſome few churches EDW. IV. 

and monaſteries, with 'a low voice, and the doors ſhut, 

without ringing of bells; and afterwards they allowed it 

in all churches, every day, though with the obſervance of 

the other reſtrictions; which, however, need not be ad- 

hered to on certain great feitivals of the year. Perſons who 

did not obey ſuch interdict would be depoſed, and ren- 

dered incapable of taking a benefice o. An interdict might 

be confined to certain perſons, or to a certain place; it 

might be removed by abſolution, as excommunication 

was. 8 

SUSPENSION was an eccleſiaſtical cenſure, by which a Suſpenſion. 
ſpiritual perſon was interdicted from the exerciſe of his 

office, or order, or both; intirely, or in part, for a time, 

or in perpetuum. This, like the two former, was either ip/o 

facto, and canonical, or impoſed by the ſentence of a judge p. 

Remotion, or depoſition (which is the laſt eccleſiaſtical cen- 

ſure we have to mention), like the former, only related 

to eccleſiaſtical perſons, who might thus be depoſed, either 

from their dignity, order, or degree: depoſition was on, 

by ſentence, and the ſentence of a biſhop 2. Degradation, 

ſometimes called ſolemn depoſition, was the ſolemn detrac- 

tion of the higher orders. The ſolemnity was this: If 

an 8abbot was to be degraded, it was to be in the preſence 

of abbots ; if a preſbyter, of fix biſhops ; and alſo in the 

preſence of the ſecular judge, to whom he was to be de- 

livered when degraded, In the preſence of theſe parties, 

the biſhop was to ſhaye the head of the reus; then he was 

to ſcrape with glaſs or iron thoſe parts of the head and 

hands which were anointed at the time of his ordination ; 

after this, he was to take off, in an order intirely reverſed REN 
from that in which it was put on, his clerical habit. 


2 Cory, 1 Can. 374. ? Ibid. 375, 9 Ibid, 376. 
- | When 


44 | HISTORY OF THE 


CHAP. XXIV. When this was performed, the party became, to all pur. 
. poſes, a layman; and being thus deprived of all his cleri- 
EDW. Iv. cal privilege, was delivered over to the ſecular court, to 
be puniſhed by the ſecular laws. This puniſhment of de- 
gradation was inflicted only in three caſes; in caſe of a 

heretic, of a falſifier of the pope's letters, and of one who 

had practiſed againſt, or any ways calumniated, his bi- 
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8 OFE cclefraftical Juriſdiction O Matrimony — Eſpouſal.— 
Nuptiæ - Of Cognation—Conſanguinity—Afinity—Of 
Divorce Factitation of Marriage Of Wills and Teſ- 

tament. Executor. — f the Forms of Wills, Sc. 07 
Probate—Of Intęſtacy Of Pious Uſes— The Rationa- 
bilis Pars—Tithes—Sylva Czdua—Compoſition for 

| Tithes—Spoliation Suits de Læſione Fidei—Defama= 
tion—Prohibitions—Provincial Conſtitutions King and 
Government—- The & tatutes—- Forteſcue—- Littleton—— 
Landau. — Frimtint of _ Books-— Miſcellaneous * 


Facts. 


UCH was the juridical ſyſtem which the Roman cano- chHAb. xxv. 
O niſts had been labouring ſo many years, with ſuch mum 
perſeverance and energy, to eſtabliſh in our eccleſiaſtical EDW. Iv. 
ourts ; and notwithſtanding they were, as we have ſeen, 

in ſome inſtances, diſappointed of their object, they ſuc- 
ceeded in gaining preſcription for more than ſeven parts in 

en of the pontifical law, which, under controul of the 
temporal judges, became the prevailing rule of deciſion in 
he eccleſiaſtical courts. It is now our buſineſs to enquire , 
more particularly what was the extent of this juriſdiction, - 
What objects it embraced, and in what manner it treated 
them. This has been flightly touched in the reign of 
Lenry Il *; but ſo much time had elapſed, | and ſuch 


992 via. ant, vol. . 4549 455 uc. 3 and yol LL. 79. 
| controverſy D 


decifion of the common-law courts. On the other hand, 
the judges ſeem to have given themſelves no concern as to 
the mode in which the eccleſiaſtical court proceeded with 
cauſes that were left to their determination. The ſpiri- 
tual tribunal was permitted, undiſturbed, to enjoy the pri- 
vilege aſſumed by all courts, of forming its own courſe of 
proceeding; and it accordingly adopted, without any ma- 
terial variation, the practice of the canon law mentioned 
in the foregoing chapter. Without, therefore, entering 
any further into the nature of judicial proceedings, we 
mall briefly recapitulate the ſeveral objects upon which 
they might be employed; moſt of which have been fre- 
quently mentioned in the former parts of our Hiſtory, either 
from Bracton, or the famous conſtitution of Boniface, in 
the reign of Henry III; the ſtatutes of circumſpectè agatis, 
or articuli cleri; or on ſome other of the many occaſions 
when the juriſdictions of the temporal and clerical court 
came into competition b. 9 5 
TRE two grand deſcriptions of cauſes which ſeemed 
more indiſputably than any others within the cogniſance 
of this tribunal, were matrimonial and teflamentary, and 
their incidents. Under teſtamentary were included laſt 
_willh, codicils, Ee e and W 


45 HISTORY OF THE - 
CHAP. XXV. + had ſince happened upon queſtions of judica- - 
* ture between the clerical and temporal courts, that the 3 
EDW. Iv. ſubject 1 is ſtill open to further illuſtratien ; and it will be 

TY curious to ſee how the law of antient times is either cor- Wl 
roborated, new modelled, or altered by later opinions. 55 

Of exctefariica Or the objects which the canoniſts claimed as belonging - 
juritdiction. to their juriſdiction, our temporal courts had long appro- Wil 
I priated to themſelves to decide excluſively upon rights of 

_ patronage, and upon all crimes affecting life and limb. 

Freehold and chattels were two other deſcriptions that < 

marked many articles of judicature as ſubject ſolely to the Y 
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; BY | 8 5 
ommonly called letters ad colligendum. Under matri- CHAP. xxv. 

21. ine 01 factitati 1 ——— 
onial were included, divorce ; jactitation of marriage 3 HENKT VI. 
queſtions of legitimation and baſtardy ; ſuits for reſtitution EDW. Iv. 
pf a man's, wife taken away; ſuits to compel a man to | 
Wcceive his wife again; and ſuits for goods promiſed with 


z woman in marriage. Theſe were the principal and 


18 
0 ore important objects of juriſdiction; the remainder, 
of hich may with our canoniſts be conſidered as religua 


ara eccleſiaſtica, were claſſed in the following way: 
FirsT,ſome duty ariſing upon the exerciſe of voluntary | 4 
uriſdiction, and by denial made litigious; ſuch as real 


d, N npeſitions, when attempted by ſome perſons to be an- 
to ulled; procurations, penſions, indemnities, fees for pro- 
th ates, and the like : or ſecondly, ſuch demands as became 


ue only upon exerciſe of litigious juriſdiction ; as fees of 
ourt, fees to advocates, proctors, apparitors, and the 
Ike : or thirdly, ſuch as were due to a miniſter in the 
hurch who had no-title; as a falary to a curate or a 
lerk : or fourthly, to a miniſter who had a title; and 
hen it was either ſomething incident to him, as to name 
pariſh-clerk, or concerning the whole title and intereſt 
f his benefice ; for though the right of patronage was 
ognifable only in the temporal court, yet the avoidance or - 
poliation belonged to the court chriſtian. Next follow 
e dues that concern a miniſter's maintenance ; as tithes, 
blations, obventions, penſions, mortuaries, church-yards, 
r places of burial : and laſtly, ſuch things as are due to a 
hole pariſh ; as to have a chaplain found, or divine ſer- 
ice performed, or ſacraments adminiſtered amongſt them, | -j 
any thing due to their church; or for a pariſhioner to 

2 contributory with the reſt to reparation of the church, 

dr ſeats, bells, books, utenſils, and other ornaments or 

<ceſlaries for the church. Thus far of thoſe things that 

ere objects of juriſdiction 1 in conſideration of their being 

ra eccleſi aftica. 


Tur — 
7 


a. HISTORY OF- THE 


char. xxv. Tux crimes and offences puniſhable by the coun 

r n were divided into ſuch as were contrary either 

EDW. IV. to piety, juſtice, or ſobriety. Of the firſt claſs were 

blaſphemy, ſwearing, idolatry, hereſy, error in faith, ſchiſm, 

apoſtacy, not frequenting public prayer, neglect of the 

_ ſacraments, perjury in an eccleſiaſtical court or matter, 

diſturbance of divine ſervice, violating and profaning the 

ſabbath. Of the ſecond were ſimony, uſury, diffamation, 

| ſubornation of perjury in a court eccleſiaſtical, violence to 

2 miniſter, ſacrilege, dilapidations, not building of a 

church as enjoined by a teſtator, not fencing a church- 

yard, not repairing a church or chancel, or not keeping 

it in good repair ; a church-warden refuſing to give an 

account of the church ſtock and goods; the violating 

of a ſequeſtration made for tithes not paid ; hinder- 

ing to gather or carry tithes; money promiſed for re- 

dieeming corporal penance z contempt of the eccleſiaſti. 

cal juriſdiction; the violation of churches and church- 

yards. Of the laſt claſs were all incontinence not made ca- 

1 | pital by the common law, whether it was inceſt, adultery, 

—_— fluprum or ſimple fornication, polygamy, the ſolicitation 

of a woman's chaſtity, — any — or the 
like irregularities ©. 

TRE objects of clerical ;uriſdiQion, ha hue. enume- 
rated and placed in array, make a very formidable appear- 
ance: and when we reflect, that many ſpiritual offences 

were the conſequences of habit and conſtitution; that the 
cenſures inflicted on ſuch offenders might be commuted 
. for money, payable to the judge himſelf; and that there 
was ſuch a judge in every dioceſe to enforce the execution 
of the law; it muſt be confeſſed, that the eccleſiaſtical 
: maintained aint -& the temporal Per: A * bin, 
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c vid. An Apologie of certaine printed in the reign of dee. Eliza 
8 | Proccedings in Courts — b.th, Fart I. * _ 


which 


urt 
her 


Exe 


the 
ter, BW « Our old Engliſh Bard has given 
the a very ſpirited comment upon the 


actice of the ſpiritual court, which, 
it is not overcharged, deſerves all the 


2 to edit of a cotemporary expoſition 
F 2 the conduct and manners of its 

tainers. In the Canterbury Tales, 
ch- aucer introduces a Friar, and a 


ENGLISH LAW. 


hich if not ſo extenſive, was more vigilant, more oppreſ- CHAP. xxv. 
ive, and more odious to perſons of both ſexes, and of 
Bvery rank and age in the kingdom; and was capable of EDW. IV. 
roducing great 28 or great . 


In 


attributes to his fraternity being 
exempt from the juriſdiction of the 
biſhop, and ſo not liable to be pil- 
laged by the Sumpnour's extortion, 
This perhaps might be the true 
cauſe, and it accordingly drew more 
ill language upon the poor Friar 
who, when it came to his turn, re- 
venged himſelf by telling a malicious 


— 
HENRY VI, 


ins Poor, or Apparitor, who uſed 
ſerve the ' ſummons and citations of ſtory of a Sumpnour. He begins with 
all biſhop's court. The latter had an account which ſeems to deſoribe 
ing ewn a violent diſpoſition to quar- the juriſdiction of the ſpiritual court 
15 with the former, which the Friar very fully. 
ler- Whilom ther was dwelling in my contres . 
re- An archedeken, a man of high degree, 
ft That boldely did execution 
* In puniſhing of fornication, 
ch- Of witchecraft, and eke of 88 
Of defamation, and avouterie; 
Ca- Of chirche-reves, and of teſtaments, 
ry, Of contracts, and of lack of facraments ; 
a Of uſure, and of ſimonie alſo; | 
200 But certes lechours did he greteſt wo; 
the They ſhulden ſingen, if that they were hent, 
And ſmale titheres weren foule yſhent : 
If any perſone wold upon hem plaine, 
ne- Ther might aſtert hem ne pecunial peine. 
: For ſmale tithes, and ſmale offering, 
Ar- He made the peple pitouſly to ſing; 
ces For er the biſhop hent hem with his crook, 
hd They weren in the archedeken's book ; 


Then had he, thurgh his juriſdiction, 


ted Power to don on hem correction. 

as Of all theſe points of judicature, to be found in moſt ſoils, ms the 
; e was ſo fruitful to the court as Sumpnour was always hunting for 
100 t of incontinence ; this was aweed it, The Friar tells us, 


A Sumpnour is a renner up and down 
With mandements for fornication, 
And is ybete at every toune's ende. 


he Friar makes the ſuppoſed ment, After the above account of 
pnour's diligence to be moſtly the archdeacon and his court, be goes 
aged on this part of his employ- on thus: 
He had a Sumpnour redy to his hond, 
A lier boy was * 


Vor. IV. | E 


— 


ich 
= For 


2 28 " x 4 2 Co q 
FER SUI RE Tan. - 
—— — — — — - 


Is — _ WY 82 
— _— 


— —_— . — — 8 
2 IPG ST 
ITA 


-» 32 
o Hy 
ai 


— — W—_— 


— „ 


= . 
— — ——— ä — — EC 32 . 


— mwwmommed 
HENRY VI. 


=] -- HISTORY" OF THE 


CHAP. XXV. 


In order to obtain a more clear idea of the clerical judi- 
cature, we ſhall now take a nearer view of the different 


EDW. IV. * 


Nor ſubtilly he had his eſpiaille, | 8 
That taught him well wher it might ought availe; 
He coude ſpare of lechours on or two, | 
To techen him to foure and twenty mo. 


— 1 


This kalle theef, this Sumpnour (quod the Frere) | 
Had alway baudes redy to his hond, 
As any hauke to lure in Englelond, * 
That told him all the ſecree that they knewe, 
For hir acquaintance was not come of newe; 
They weren his approvers prively. | 
He tooke himſelf a gret profit therby, 
_ His maiſter Knew not alway what he wan. 
_ Withouten mandement, a lewed man - 
He coude ſompne, up peine of Chriſte's curſe, 
And they were inly glad to fill his purſe, 
And maken him gret feſtes at the nale. 
And right as Judas badde purſes ſmale, 
And was a theef, right ſuch a theef was he, 
 His-maiſter hadde but half his duetee. 
He was (if I ſhall yeven him his laud) 
A theef, and eke a Sumpnour, and a baud, 
He had eke wenches at his retenue, 
That whether that Sire Robert, or Sire Hue, 
Or Jakke, or Rauf, or whoſo that it were 
That lay by hem, they told it in his ere, 
Thus was the wench and he of on aſſent, 
And he wold fecche a feined mandement, 
And ſompne hem to the chapitre bothe two, 
And pill the man, and let the wenche go, - 
Then wold he ſay, Frend, I ſhall for thy ſake, 
Do ſtrike thee out of oure lettres blake; 
1 hee thar no more as in this cas travaille, 
I am thy frend, ther I may thee availle, 
Certain he knew of briboures many mo 
Than poſſible is to tell in yeres two: 
For in this world n' is dogge for the bowe, 
That can an hurt dere from an hole yknowe, 
Bet than this Sumpnour knew a flie lechour, 
Or an avowtrer, or a paramour z 
And for that was the fruit of all his rent, 
Therfore on it he ſet all his intent. [See the Frere's 11 
The game which theſe ſpiritual Chaucer, in the character he zin 
| Bailiffs. were in the practice of play- of this very Sumpnour, agai 
ing, by ſuch well-timed aQtivity - whom all the laugh Was raiſed 
and connivance, is noticed by the Friar. 5 
He was a gentil harlot and a kind, 
A better felaw ſhulde a man not find. 


y 
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bhyecds of its juriſdiction, beginning with cauſes matrimo- CHAP. XXV. 
ial and teſtamentary, and then proceeding to tithes, and bye myo 


the others before enumerated. EDW. IV. 
He welds ſuffre for a quart of v wine; 

A good felavy to have his concubine 

A twelve month, and excuſe him at the full: 
Full prively a finch eke coude he pull, 

And if he found o where a good felawe, 

He wolde techen him to have non awe 

In ſwiche a cas of the ar chedeken's curſe, 
But if a mannes ſoule were in his purſe ; | 
For in his purſe he ſhulde ypuniſhed be; re : 
Purſe is the archedeken's helle, ſaid he. 

But well I wot he lied right indede : 

Of curſing ought eche gilty man him drede. 

For curſe wol ſle right as aſſoiling ſavelh, 

And alfo ware him of a fgnificavit. 

In danger hadde he at his owen giſe, 

The yonge girles of the diociſe ; i 3 | 

And Knew hir conſeit, and was of hir rede. [Sz the Prologue } 


To go on with the Friar's Tale; verſation _oy a bailiff, 
ho brings the Sumpnour into con- 


Brother, quod he, here wonneth an old Rebel 
That had almoſt as lefe to leſe hir nekke, 

As for to yeve a peny of hire good. 

I wol have twelve pens though that ſhe be Wood, 
r I wol ſomone hire to our office ; ; 

And yet, God wot, of hire know I no vice. 


* > 9 22 1 — „„ „„ er * 


| ti. then defctives him as knock- tering upon the execution of his 
g at the woman's door, and en - office, in the following manner: 


I have, quod he, of ſomons here a bill: 
Op peine of curſing, loke that thou be 
To-morwe before the archedeRen's knee, 
To auſwere to the court of certain things. 


W „ © * 


May 1 not axe a libel, Sire Sumpnour, \ 
And anſwere ther by my procuratour, 5 | 
Jo ſwiche thing as men wold appoſen me ? 

es, quod this Sumpnour, pay anon, let ſee, 

 Twelf pens to me, and I wol thee acquite, 

T ſhall noprofit han therby bur lite : 

My maifter hath the profit, and not ; 

Come of, and let me riden haftily ; 

Yeve me twelf pens; I may no langer tarie. 


The baut of the Tale is not to man being unable to pay the money; 
wr purpoſe; — that the wo- the Sumpnour is repreſented as 
E 2 Funn 


52 
CHAP. XXV. 


HENRY VI. 
EDW, IV. 


Of matrimony, 


p ouſals. 


HISTORY OF THE 


OF all articles of judicial cogniſance which the eccle. 
ſiaſtical court claimed excluſively to entertain, that of ma- 
trimony ſeems to have been leaſt controverted by the tem- 
poral judges. When marriage was admitted by the religion 
of the country to be a chriſtian ſacrament, the juriſdiction 


Had never reimburſed him : 


of ſpiritual judges could not well be diſputed. 


We ac- 


cordingly find no parliamentary interpoſition on this head, 


but the eccleſiaſtical court was left to decide in matrimo- 


nial cauſes upon the pure principles of canonical juriſ- 


prudence. - 


MATRIMONY was defined by the canoniſts in this man- 
ner: Viri et mulieris conjunctio, individuam vitæ conſuetu- 


dinem, cum divini et humani juris communicatione, conti- 
This union of man and wife was preceded by /pon- 
ſalia, or eſpouſals, the nature of which muſt be firſt con- 


ſidered, before we come to ſpeak of matrimony. Eſpou- 
ſals were the promiſe of a marriage that was to take place, 
and were divided into eſpouſals de preſenti, and eſpouſlals 
de futuro. Thoſe of the former kind were conſidered in 
the ſame light as matrimony; ſo that eſpouſals, properly 


fo called, were the latter; which were, when a promiſe of 


a future marriage was made by words of a future ſignih- 


pPretendiog to have compounded at 


the office former irregularities 
committed by her, and that ſhe 


demnify himſelf, therefore, for both 
demands at once he is made to ſeize 


on a piece of her furniture. 


This vindictive Tale ſets the 


officers of the ſpiritual court in a 
very diſgraceful light, and reflects 


ſome ſcandal on the court itſelf. 
Making allowance for exaggerations, 
we may, however, collect from this 
and other notices, that the officers 


of the biſhop were perhaps as nu- 


merous, as well known, and as 
much regarded as thoſe of the ſhe- 
riff; that irregularities of conduct, 
if known, were as conſtantly cor- 
rected, as the depre.iatiuns of rob- 


dere; and tliat the power and juriſ- 


to Udo: 


fades. 


e, r | 


diftion of this tribunal was, there- 
fore, continually before the eyes 0 
the people, Such - conſiderations 
as theſe can alone account for tle 
great heat with which queſtions « 
judicature were contefted on beotl 
When the reformation d 
religion had lowered the pretel- 


ſions of the clergy, and altered tht 


ſentiments of the people reſpecting 


eccleſiaitical authority, the biſhop) 


court exerciſed its juriſdiction wil 
great tenderneſs and ſcruple, till a 


length it | ſunk into neglect, and ab 


molt into oblivion. The ſtate of thing 


at preſent is very much altered. 1:5] 


rarely that eccleſiaſtical judicature 5 
now heard of any where but in tis 
courts that are collected WEE 0 


cation; 


ER — = US . ˙ 329%; 


ENGLISH LAW. 


might be nuda et ſimplicia, or firmata, as the canoniſts 
* called them: the former was where a mere promiſe was 
N made; the latter was where ſome earneſt or pledge pre- 
on ceded, as a ring given, or an oath taken. Eſpouſals muſt 
c- WF be contracted by conſent, whether expreſſed in words, or 
„by ſome ſign ; as that of a ring, a gift, a kiſs, or em- 
0- Wi brace ; by a letter, meſſenger, or procurator. A ring, 


to anſwer this purpoſe, mult always be accompanied with 


by way of eſpouſals ; and any doubt on this point was to be 
determined by the eccleſiaſtical judge. 

ALL perſons who had completed their ſeventh year, 
were held competent to contract eſpouſals; and eſpou- 
ſals contracted even before that age, might be ratified 
by a regular conſent. It was no impediment that a per- 
ſon was deaf and dumb, provided he had his intelleQs, 
and could expreſs his mind by ſigns. Eſpouſals might alſo 
be contracted by third perſons for the party ; as by a fa- 
ther for a ſon, a mother for a daughter, an uncle for a 
nephew, by tutors'and curators for their pupils. But theſe 
had no legal effect, unleſs the party when of age of pu- 
berty ſignified his conſent ; which in caſe of a promiſe by 
a father might be a tacit conſent, but in other caſes muſt 
de expreſs: if the party was preſent, and preſerved a 
ilence, it was held to be a tacit aſſent. Eſpouſals were 

ade either purz, or with appointment of a day, or ſub 
onditione, If the promiſe contained neither of the latter 
qualifications, it was ſaid to be made purz. A promiſe on 
ondition made the performance of it depend on ſome event, 


vin ES 
uad till that took place it had no effect; unleſs a carnalis 
* opula intervened, or the condition was ſuch as the law 


dronounced to be turpis. 

Es8POUSALS, when once commuted, ſo bound the par- 
ies, that they could not retract, but each had a jus ma- 
moni, ſo as to be able to inſtitute a ſuit for the eccleſi- 

1 ia aſtical 


ſome ſigns to expreſs both that it was given and received 
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cation; as, © I will take you to wife.“ Such eſpouſals CHAP. xxv. 


C—— ; 
HENRY VI. 


ED W. IV. 
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HISTORY OF THE 


aſtical judge by cenſures to compel the other party to con- 5 
ſummate the marriage. Indeed, if a carnalis copula ſuc- Wi 
ceeded, the marriage was completed without more cere- 
mony; for notwithſtanding the maxim, that non concubi- 


tus ſed conſenſus facit matrimonium, the church preſumed Wl ; 
that by ſuch act the party meant to perform his promiſe, 
rather than commit the ſin of fornication. This was a t 
preſumption which did not admit any proof to the con- c 
trary, and it could be done away only by ſhewing that the ( 


niſts ſufficient to diſſolve eſpouſals. They might be diſ- 


ſus, or man eſpouſed, could not, upon his death, or the 


by abſolution of the judge; ; by other eſpouſals confirmed 
by a carnalis copula ; by affinity ſupervening, tho“ by an 


eſpouſals had before been legally diflolved, or were in them- 1 


ſelves null and void. If there were more than one eſpou- 
fals, the former were preferred, even tho' the latter had 
been ſanctioned by an oath ; unleſs indeed a carnalis co- 
Pula had taken place. The effect of eſpoufals was to 
create ſuch a relationſhi ps that the conſanguinei of the Jpon- 


diſſolution of the eſpouſals, rey with the ſponſa, NOT Vice 
verſa. 
Maxx were the il which were heid by the cano- 


folved by mutual conſent, even tho? ſanctioned by an oath; 


illieit copvla; by entry into religion; by fornication, whe- 
ther corporal or ſpiritual, as if either party fell into hereſy 
or idolatry ; by lapſe of time, as if they had let the day 
mentioned in the contract paſs ; or, if no day was fixed, 
an abſence of three years; for if a perfon was abſent ſuch 
a length of time without ſufficient cauſe, the other party 


might contract afreſh ; by failure in performing a condi- lf fo. 
tion, if any was annexed ; by report of a canonical i impe- Wl vii 
diment ; by capitales inimicitiæ happening between the lM fu 
perſons eſpouſed ; by aiperity of- manners in either party; ¶ th 
by deformity, or any contagious diſorder; in all which m 


caſes other eſpouſals might be contracted, without the 
| authority of the Judge, if the cauſe Was notorious in point 


of 
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of fact, and likewiſe plain in point of law; if not noto- 
rious, then by the ſentence of a judge e. 

 Espous8ALs de praſenti, as was before ſaid, were in 
effect a contract of marriage celebrated per verba de 
preſenti, The definition of matrimonium or nuptiæ was 
given before: upon that definition it is ſufficient to remark, 
that the words divini humaniq; juris communicationem, 
expreſſed that the parties ſhould be of the ſame religion. 
Chriſtians, by the canon law, could not contract matri- 


mony with Pagans, Jews, or Turks, under pain of ex- 
communication, Matrimony was conſidered in various 


lights : firſt, it was public or clandeſtine : the former was 
celebrated in the preſence of witneſſes with all the due 
ſolemnities; the latter was without either. Again, ma- 
trimony was divided into legitimum et non ratum, and ra- 
tum et non legitimum, and legitimum et ratum. 

A MARRIAGE was ſaid to be /egitimum et non ratum, if 
it was celebrated between Jews and Infidels, and it was 
called non ratum, becauſe it might be diſſolved by repudia- 
tion; whereas marriage among chriſtians was indiſſoluble, 


and was therefore called ratum; ſo that a marriage ratum . 


et non legitimum was ſuch as was among chriſtians, with- 


out the canonical ſolemnities; that which was ratum et 


legitimum was a marriage among Chriſtians, attended with 
all the due canonical ſolemnities. This is the marriage 
which it is our buſineſs to conſider, | | 

Fork a marriage to be contracted in a legitimate way, it 
was neceſlary to have the conſent not only of the parties, 
but of the parents, if they had any ; and if there was any 
force, or fear, or error, theſe were circumſtances that 


vitiated a marriage, and rendered it void. The metus was 


ſuch as in conſtantem virum vel feeminam poteſt cadere; and 
the error was to be concerning ſomething neceſſary to the 
marriage, as the identity of the perſon, and not his qua- 


* Cory, Jus Can. 79 to 84. Launc. Inſt. Jur. Can. lib. 2, tit, 9 10. 
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Nuptiæ. 
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cognation. 


pen to be ſponſors, this was not held to be a cauſe of ſepa- 


ther. 


ſubtleties they had extended it to ſuch unexpected conſe- 


an impediment which would both obſtruẽt marriage, and 


HISTORY OF THE 


lity'or fortune. There were other impediments t to matri- 
mony than theſe three, and theſe impediments were divided 
into ſuch as impeded the contract of marriage, and, if 
completed, diſſolved it; and thoſe which impeded, but 
did not diſſolve, the contract. Of the former kind were 
force, fear, and error, which have juſt been mentioned; 
to which the canoniſts added cegnatio, juſtitia publica ho- 
neſtatis, votum ſolemne, ordo, crimen, coeundi * 
cultus diſparitas. 
TRE impediment of ai was that upon which the 
canoniſts had employed great attention; and by various 


quences, that the compaſs within which marriage might 
be contracted, was by theſe means greatly narrowed, 
TE divided cognation into ſpiritual, carnal, and legal, 
Spiritual was ſuch as aroſe from baptiſm or confirmation, 
Thus there was a compaternitas between the ipiritual fa. 
ther who baptiſed, the ſponſor for the child , and the father 
of it; and a paternitas between the perſon baptiſing and 
the child baptiſed, the ſponſor and the child, There was in 
like manner a fraternitas between the children of the per- 
ſon baptiſing, or of the ſponſor, and the child baptiſed ; 
and ſuch cognation in either -of theſe inſtances was 


diſſolve it, if contracted. The canoniſts, however, had 
guarded againſt one probable conſequence of this cogna- 
tion; for if the father or mother of the child ſhould hap- 


ration, tho” it was an 3 that * a ſpiri- 
tual offence 5. 8 | 
and mother and 11 ſponſor; and 


between the perſon confirming and 
the confir med, and its father and 


f Qui puerum ſuſcipit te FU. this 
was done by the ſponſor, or godfa- 


s The Council of Trent made an 
alteration in this point of ſpiritual cog- 
nation; for it was there decreed, that 
the prohibition of marriage was only 


# be between the child and its father 


mother; and the perſon holding it at 
the ting of confirmation; without 
extending to the deſcendants in ei - 
ther caſe. Corv. Jus Can, go, 91. 


TRE 


” WG 
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pr affinity. Conſanguinity, which, was ſometimes ſignified 
dy the general appellation of cagnation, is defined by the 
anoniſts to be, vinculum perſonarumab eodem ſtipite deſcen- 
Jentium vel aſcendentium, carnal: propagatione in matrimo- 
vio, vel extra illud, contrattum. There are three con- 
iderations relating to this point, which are the /7pes, Iinea, 
nd gradus. The /tipes was the ſtock from which the 


his was never computed as a degree. Linea was defined 


iverſos continens gradus, et numeros diſtinguens. It was 
ther the right line ſuperior, containing the aſcendants; 
r inferior, containing the deſcendants ; or Zr anſverſe, 
yhich was between the brothers and other cognat:. 


e cognati were equally diitant from the pes; or unequal, 
hich was when they were not. Thus brothers were in an 
ual line, becauſe both were diſtant in the ſame degree 
om the father: the brother and brother's ſon were in an 
nequal line, becauſe the brother was diſtant from the 
ther in the firſt degree, but the brother's ſon in the ſe- 
ond. A gradus, or degree, is defined, habitudo diftan- 
um perſonarum qud propinquitatis diſtantia inter perſongs 
as vel diverſas diſcernitur. The canon law, as it con- 
dered the degrees with a view to marriage, which ſub- 
ſted by the conſent of two parties, for that reaſon always 
ined two perſons in reckoning them, This was done 
fferently in the right line, and in the tranſverſe line; for 


ule, quot generationes numerantur, tot numerantur gradus, 
mpto /lipite: thus every perſon, whether aſcending or 


Jual, the rule was, quoto gradu unuſquiſq; eorum diſtat d 
pite, eodem di Nm inter ſe Thus, patrucles and conſobrini 


Tun cognatio carnalis aroſe either from conſanguinity HAP. xxv. 


derſons, whoſe relationſhip was in queſtion, deſcended ; and 


o be collectio perſonarum ab eodem ſtipite deſcendentium, 


Tux tranſverſe line was either equal, which was when 


the right line, whether ſuperior or inferior, it was a. 


are 
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vas prohibited in infnitum, and ſuch as were contracted 
would be diffolved. In the tranſverſe line, marriage was 


chat ſuch prohibited marriages contracted between infidels, 
| "ws were afterwards converted, ſhould not be diſſolved. 


| however, did not extend to the Hines of the married per- 


HISTORY OF THE 


and therefore, by the canon law, were deemed in the ſame 
degree from each other; ſo that two degrees, as reckoned 
in the civil law, conſtitute only one in the canon lay, 
In the franſverſe unequal line the rule was, guoto gradi 
remotior diſtat a ſtipite, eodem diſtant inter ſe : thus the bro- 
ther's ſon was diſtant in the ſecond degree from the uncle, 
becauſe he was diſtant from the grand- father, the common 
ſtock, in the ſecond degree. | 
Thus ſtood the law of conſanguinity, according to the 
computation of the canoniſts ; and the manner in which 
they applied it to the ſubject of marriage was this. In the 
right line, whether aſcending or deſcending, all marriage 


formerly prohibited as far as the ſeventh degree, and lately 
to the fourth degree only incluſive * : however, they hell 


Tus muchof conſanguinity : affinity, the other branch 
of cognation, was defined to be, fperſonarum neceſſitudo, er 
coitu proveniens, whether lawful or unlawful. Affinity, 


ſon, nor to the cegnati of the man and woman between 
themſelves. The degrees of affinity were calculated by 
the ſame rule as thoſe of conſanguinity ; ; for as man and 
wife were one fleſh, ſo in whatſoever degree of conſan- 
guinity Titius or Titia ſtand to me, in the ſame degree 
of affinity would ſtand the huſband of the one or the wi v 
of the other. Affinity was of three kinds. The firſt kind 
of afanity was contracted by one perſon, the ſecond by 
two, and the third by free, For example, my brother i 


There ſeems to 1 been ſors degree; and yet we find that ſtat. 3! ni 
ambiguity as c the degrees prohibit= Hen. VIII. c. 38. ſpeaks of the pro 
ed in England. By a conftitution of hibitiqn as confined to the Ow 
Archbiſhop Eaufranc, no marriage filth Ee 
was to be allowed withinthe ieyeuth 

| m 
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he firſt kind of affinity; if my brother died, and Mævia 


ne 

ed arried Titius, he would be related to me in the ſecond 
W. ind; and if Mzvia died, and Titius married another 
du ife, ſhe would be . in the third kind of affinity. 


he wives or huſbands of two who were related by con- 
anguinity, were related to each other by an affinity of 
e ſecond kind. In ſhort, the huſband or wife of one 
lated to me by conſanguinity,” is related to me by an af- 
nity of the firſt kind ; the huſband or wife of ſuch relation 
the firſt kind of affinity, is related to me in the ſecond ; 

nd the huſband or wife of a perſon related to me in the 
xcond kind, is related to me in the third kind of affinity. 

THE manner in which this law of affinity was applied 
d marriage, was this: in like manner as marriage be- 
een conſanguinei, in the aſcending or deſcending line, 
as prohibited in infinitum; it was equally ſo among 
ole related by affinity, becauſe they were conſidered in 
e parentum et liberorum; fo that no marriage could take 


anſverſe line, as far as the ſeventh degree in the firſt kind 
affinity; to the fourth degree, in the ſecond kind; and 
the ſecond degree, in the third kind. It muſt be re- 
arked, that the affinity to impede marriage, muſt be 


light afterwards ſuperyene. Such ſubſequent affinity would 
either diſſolve a marriage, nor eſpouſals de praſentt, tho 
would eſpouſals de futuro. 


Hinity, might be diſpenſed with by the pope, upon ſhew- 


en on this prerogative of the ſoyereign pontiff the ca- 
niſts had impoſed ſome reſtrictions; for it was held, that 
> could grant no diſpenſation to make a marriage law- 
|, if the impediment was in the right line; but only in 


LE 


ace between me and the conſanguinei of my wife in the 
ght line, The ſame prohibition extended to thoſe in the 


ch as ſubſiſted before the marriage, and not ſuch as 


ALL theſe impediments, whether from ales or | 


g ſome true and lawful cauſe for ſuch diſpenſation, But, 


the 
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in the tranſverſe line, only while the adoption ſubſiſted, 


conſideration. Thus far of cognation in all its parts. 


If any one, during the life of his wife, contracted matri- 


death of the firſt wife: but if ſhe was ignorant of his 
place, the marriage might be contracted after the death of 


and diſſolve marriage; and ſo, if accidental, and before the 
marriage; but if the accident happened after the marriage, 
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the collateral, and in that too not nearer than the ſecond 
degree. For, ſay the canoniſts, the pope in the pleni.M 
tude of his power could diſpenſe with the law only where 
he violated neither the articles of faith, nor the general 
ſtate of the church. 

I Ex laſt fort of cognation, called cognatio e i 
defined to be, perſonarum proximitas ex adoptione vel ar. 
rogatione folennt ritu factd proveniens. This both impeded 
and diſſolved matrimony between aſcendents or deſcendents, ff 
not only during the adoption, but even if it was at end; 


But the law of adoption never having prevailed in this 
country, no impediment could ariſe to marriage on this 


IRE next impediment was what the canoniſts termed 
Juſtitia publicæ honeſtatis; and this they defined, propinguitas 
ex ſponſalibus proventens, robur ex inſtitutione eccleſie 
trahens propter ejuſdem eccleſie honeſtatem. This both im- 
peded and diſſolved marriage; and it extended to the fourth 
degree. The votum caſtitatis ſolemne, and ordo ſacer, are 
impediments that need no particular obſervation, The 
crimen adulterii became an impediment in this manner: 


mony or eſpouſals with another, and a carnalis copula en- 
ſued, and the woman knew he had another wife, ſuch 
marriage could not afterwards be eſtabliſhed even by the 


having another wife, and no carnalis copula had taken 


the firſt wife. Impotentia, if natural, would both impede 


"ys 


it had not that legal confequence. 

OTHER impediments there were, which only impeded, 
but did not diſſolve marriage. Theſe were Juror, inter- 
dictum, feria, Catechiſmius votum impler, crimen. A 


perion 
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derſon who was mad, might, however, during a lucid CHAP. xxv. 
terval, contract marriage. The feriæ, within which 5 
Warriage could not be celebrated, were from Advent to ED. Iv. ; 
Epiphany ; from Septuageſima to the octave of Eaſter; 
End from the firſt Rogation-day to the octave of Pente- 
Toft. Catechiſm was conſidered as an impediment, on 
xccount of the ſpiritual cognation which was ſuppoſed to 
Wc thereby created. 
Tux crimes which impeded, but did not diſſolve, mar- 
iage were theſe : incęſtus, uxorcidium, raptus, ſuſceptia 
Wr0pri fili de fonte, preſbytericidium, pænitentia ſolemnis. 
Erne manner in which inceſt was an impediment, is thus 
xplained by the canoniſts: If a perſon committed inceſt 
ith a perſon in conſanguinity with his wife, and of courſe 
n affinity with him, this fact made him aſſume an affinity 
Piith his wife, ſo as to diſable him from claiming the con- 
ugal rites during her life, and, when ſhe died, from con- 
rafting matrimony. "The impediment from receiving his 
wn child from the font, was, in like manner, that he 
ould not demand of his wife the conjugal rites. A perſon 
who killed his wife (and ſo alſo a wife who killed her huſ- 
Wand), or one who killed a preſbyter, or who had incurred 
he puniſhment of any ſolemn penance, could not contract 
atrimony. It was required by the canons, that a mar- 
jage ſhould be celebrated publicly in the face of the church, 
or in ſome aſſembly of the faithful, repreſenting the church; 
ind the pariſh-prieſt, or ſome one by his permiſſion, was 
o pronounce his benediction h. 
We ſhall now add a few words on clande ine marriages. 
heſe were ſo called if contracted without witneſſes, and 
is it were by ſtealth, without any of the ſolemnities re- 
uiſite to the celebration of all lawful marriages. The re- 
Juifite ſolemnities were, that the marriage ſhould be pro- 
pounded by the prieſt, who was to fix a time, within which 


Cor v. Jus Can, 8 5 to 102. Launc. Inſt, ur. Cav, liv, 2. tit. 17, 12, 1g. 
hoſe 
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Of diy orce. 


ſuch clandeſtine marriage was, that the children were al 
by the church, or publiſhed by the parties l. The abuſ: 

of clandeſtine marriages was very early noticed by out 
tutions, that banns of marriage ſhould be previouſly pub- 
liſhed, and that no marriage ſhould be celebrated but in: 


pariſh- church, or chapel having parochial rights; unleſ 


at a marriage not ſo celebrated; was ſubjected to the pe- 


nialis. In the firſt inſtance, therè was an interdiction fron 


time, or generally without any mention of time: in tit 


Launc. Iuſt. Jur. Can. ib. 2. tit. 14. : - ore Jus Lan. 104. e 
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„in the mean time, was likewiſe to examine if there 
years if he neglected ſo to do: The conſequence o 
illegitimate : however, the marriage might be made good, 


and the children legitimated, if 1t was afterwards approved 


provincial ſynods. It was required by one of our conſti- 


with {pecial licence of the biſhop 3 and any prieſt afſiſting 


nalty of ſuſpenſion k. 

THE canoniſts reckon, atnong others; the effects and 
conſequences of matrimony to be theſe : that the children 
born afterwards either are legitimate; or beeome ſo; Of the 
former ſort are thoſe born during the marriage; of the lat: 


ter *, are thoſe born before the marriage, if the parents, a: 
the time, were capable of contracting matrimony : ſecond: 

_ ly, that they were to cohabit: thirdly, that no fimple as: 
natio inter virum et uxerem could regularly hold l. 


THE next point to be conſidered is divorce. This wa 
defined to be, Iegitima mariti et uxoris ſeparatio, apud con 
petentem judicem, cum cauſe cegnitione, et ſufficiente eju 
probalione ſubidl. It was either tori, or vinculi matrim. 


any cohabitation, or mutual converſation, either for 1 


latter, the marriage was intirely diſſolved for ever. The 
cauſes of divorce of the former kind were, propter adulit 
rium, propter furorem, propter hæreſin, propter ſevitian 


i Cory. Jus Can, 102, 103. * Vid. ant. vol. I. 265. 


2 © Ind 273, 274. 277; 
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Pere equally guilty, or the huſband proſtituted the wife, 
Wor the huſband was reconciled to his wite after her guilt, it 
Vas no cauſe of divorce. The only cauſe of divorce vin- 
uli matrimonialis, as laid down by the pious canoniſts, was 


TU infidelitatem, which was when one of the parties 
ei Secame catholic, and would not live with the other, who 
i; continued ſtill an unbeliever. But this, tho? the only cauſe 


f divorce d vinculo, was not the only ground upon which 
marriage might be diſſolved, for we have juſt been enu- 
Incrating many impediments which intirely diſſolved the 
narriage. In caſe of a divorce quoad vinculum, the par- 
ies were at liberty to marry; but a divorce d toro had no 
uch effect, the parties ſtill continuing man and wife. If 
either party, without a cauſe of divorce, or the judge's 
authority, declined the conjugal ftate, he or ſhe might be 
ompelled by an action ad matrimonium colendum. If a 


everity, but without a regular divorce, departed from him, 
he would be reſtored to her huſband, if he demanded her, 
provided he gave ſecurity for treating her well; but no 
eſtitution would be made, if the ſeverity was ſuch as could 
ot eaſily be guarded againſt by any ſecurity ; and, in ſuch 
aſe, ſhe would be committed to the cuſtody of ſome diſ- 
reet woman till the deciſion of the cauſe. 

THE canon law put a mark of diſapprobation upon nup- 
iz ſecunde ; for ſo they termed every marriage after the 
rt : no benediction could be pronounced, nor could any 
rieft be preſent at the celebration of them a. Bigamy was 
ch a ſtigma upon a man, as to diſqualify him for receiving 
orders, even tho” his wife was dead; nor could it be re- 
noved by any diſpenſation. But the canoniſts carried the 


marriage. If a man carnally knew a woman who com- 


a Cory. Jus Can. 108, 109, 110, Launc. Inſt. Jur. Can. lib. 2. tit. 76. 


mitte 
Vi 3 


oman, upon a juſt cauſe of complaint of the huſband's 


onſtruction of bigamy beyond the contracting of a ſecond 


6 


With reſpect to adultery it was held, that if both parties CHAP. XXV, 
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CHAP. XXV- ined: EP if he married: a woman repudiated, or 4 
1 widow, he was conſidered as a bigamiſt, and diſqualified 
EDW. Iv. for orders. It was held, that a perſon marrying a woman 
who was married to another, but not carnally known hy 
ſuch ſtranger, was not a bigamiſt ; nor one who had ha 
many concubines, if he had undergone penance, and hat 
been diſpenſed with. The latter therefore was not conf. 
dered ſuch an irregularity (for ſo bigamy was termed) x 

to render 2 perſon unfit for the duties of the church n. Thi 


— — 
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credit that was given by our courts of common law to the bi 
ſhop's certificate in caſes of baſtardy and bigamy, has been ta 
often mentioned to need being enlarged upon in this place#, 
SUCH was the law of marriage, as delivered by the can 
niſts, and adopted by our eccleſiaſtical courts for their rul 
in deciding upon matrimonial cauſes, To theſe it will h 
neceſſary to add ſome points of a juridical nature relating 
to marriage, which were peculiar to our own law, and occa 
ſionally had been agitated both in our lay and ſpiritual courts 
In our ſpiritual courts we find a ſuit ſpoken of by writen 
of the next period, called jactitation of marriage, an 
which probably exiſted at the time of which we are noi 
writing. This was a proceeding to clear a perſon of i 
matrimonial contract, which was pretended to exiſt by th 
other party. A ſuit, as was before ſeen, might be brouglt 
in the eccleſiaſtical court by a man for recovery of hi 
wife, if ſhe was taken from him, provided the action wa 


Jacti:ation of 
marriage. 


merely to have poſſeſſion of her; and yet he might am 

have an action of treſpaſs to recover her; and alſo, if Mas 
caſe was of that ſort, an action de uxore abductd cum bo r 
viri o. If a man lived ſeparated from his wife, an actid 


might be had in this court to compel him to receive he 
and cohabit with her; and this proviſion of the canon las 


as has juſt been ſhewn, was ſuppoſed to be alſo ſanction, J 
by an expreſſion in ſtat. 1 3 Ed. I. e. 347. 5 
n Corv. Jus Can. 6 printed by Rob. Wier, temp! | 
* Vid. ant, vol, I. 466. Hen, VIII. v 
Ve 


| Goodall, of the Liberties of the ® Vid. ant. vol, II, 211. 
5 Cilergie by the Lawes of the Realme, N 


ENGLISH, LAW. 6s 


Ir appears alſo, that goods promiſed. with a woman in CHAP. XXV. 
marriage were demandable in this court, after the mar- 7 
lage celebrated: but upon this had ariſen ſome difference EDW. INV. 
of opinion. We have before ſeen a diſtinction between 
contract to give money, if a perſon will take to wife a 
woman, and a promiſe of money with a woman in mar- 
tage ; the former being held a temporal matter, the latter 
uch as was proper for this court 1. It may be doubted, 
whether the Judges were now ſo nice as to make any diſtinc- 
jon upon the wording or form of ſuch agreements, unleſs 
hey were by deed, and then there was no diſpute but they 
ere purely lay contracts”. For in 14 Ed. IV. where the 
declaration merely ſtated that he had married the daughter 
f the defendant, and that he ſhould have twenty pounds 
reſpect thereof, all the judges of the common-pleas held, 
at upon the face of it, this was only determinable in the 
ourt chriſtian, being of the ſame nature as the marrigges; 
nd it is collected from the Regiſter, that for mne | 
oney, and penſions, ſuit was invariably to be in the ſpi- 
Gitual court :. Mention is there made of ſuch a ſuit brought 
gainſt the executors of the perſon promiſing, and it being 
eld good, a conſultation was granted u. Indeed, this 
emed to be the ſettled opinion, which prevailed in the two 
blowing reigns, and long after. On comparing theſe 
ales, we find the law as delivered by Bracton at length 
eſtabliſned and confirmed x. x, It was alſo ſaid, that where 
man gave goods with his daughter in marriage, and the | 
as afterwards divorced, he might haye a ſuit in this court 

d recover the goods y 3 but this muſt be underſtood of a 
vorce for ſome : impediment, and not upon the wo- 
an's * * | 


i Vid, ant. vol. III. 65. 5 3 0m Reg. 4 b. 


45 Ed. III. 24. 25 Vid. ant. vol. I. 454. 
14 Ed. IV. 6. and 17 Ed. IV. 4. 7 Yide Goodall, 
Reg. 46. 48. Bro. roh. 1 An Apologie, &C. 25 to 27. 
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cuar. xxv. Norwrrnrr Abe wills, and the adminiſtration of 
— —— 
HENRY VI. 


EDW. IV. 


Of wills BIN | 
teſtaments. 


ment had more than once interpoſed to lay down rules for 


in caſes of inteſtacy. It had been ordained, firſt, that the 
ordinary ſhould pay the debts of the inteſtate, the ſame 


this head ſeyeral conſtitutions had been made, one of then 


by him before the ordinary, according to the eſtabliſhel 
_ cuſtom, till he had, if a layman, expreſsly renounced th 


teſt in thoſe days concerning the juriſdiction over teſti 
The conſtitution further ordains, that executors, befor 
an inventory in the preſence of credible perſons, who wet 


acquainted with the effects of the deceaſed, and exhib 


niſhed at the diſcretion of the biſhop®. There are two col 
ſtitutions of Stephen Langton on the ſubject of teſtamen 


| concubine ; and if he did, that the whole bequeſt ſhou 


HISTORY OF THE 


inteſtatesꝰ effects, were objects of eccleſiaſtical judicature, 
theſe were matters of ſuch jealous concern, that the parlia- 


. * — — n 


the government of biſhops i in the article of adminiſtration 


as an executor * and, ſecondly, that the ordinary ſhould, 
in ſuch caſe, always grant adminiſtration to the next and 
moſt lawful friends of the inteſtate ®. When theſe grand 
points were adjuſted, the mode of accompliſhing either 
was left to be ſettled by the eccleſiaſtical juriſdiction, Upon 


ſo far back as the reign of Henry III. | 

IT was ordained by a legatine conftitution of carding 
Ottoboni, that no executor ſhould be admitted to the exe. 
cution of any teſtament, nor ſhould any teſtament be provel 


privilege of his own temporal court. Such was the con 


mentary queſtions, that it was thought neceſſary to bin 
an executor not toavail himſelf of this difference of opinio 


they received adminiſtration of the effects, ſhould mak 


it to their ſuperior prelate. If any one preſumed to a 
miniſter before he had made an inventory, he was to be pi 


made by eccleſiaſtics. By one it was ordained, that 
beneficed clerk ſhould leave any thing by teſtament to li 


5 Vid. ant. vol. II. 167. v Thid, 38 7» N Conſt. Qttobon, tit 14. 


ENGLISH LA W. 


their rule and order they were to have no property, ſo they 
ſhould not make any teſtament; which was conformable 
ith the rule of the pontifical law ©, | 

Ir reli gious perſons had no property of their on, they were 
deemed unfit to be truſted with the property of others. It 
had accordingly been ardained, in a conſtitution of arch- 
iſhop Boniface, in the time of Henry III. that no reli- 
vious perſons of whatever order ſhould be executors of 
eſtaments, unleſs by the licenoe and pleaſure of their or- 
jinary. This was ſoftened by a conſtitution of archbiſhop 
Peckham in the reign of Edward I, which required that 
o religious perſon ſhould be execytor, unleſs his ſuperior 
as ſecurity for a due performance of his duty, and for his 
endering a faithful and true account of the qverplus to the 
ordinary of the place: and becauſe ſome perſons wearing a 
cligious habit got themſelves to be appointed di/ributerg 
f the effects of deceaſed perſons, as if that was not within 
he proviſions concerning executors, it was now ordained, 
at the above regulation ſhould apply in both caſes; and 
ny one who, without ſuch ſecurity, igtermeddled in the 
xecution or diſtribution of ſuch effects, was made liable 
o the pain of an anathema; ſo that thoſe who could not 
ive ſecurity, could neither be executors nor diſtributors *. 
THe next legiſlative proviſion on the ſubject of teſta- 
ents, is a conſtitution of archbiſhop Mepbam, in the be- 
inning of the reign of Edward III. This was to repreG 
grievance which was a ſubject of great complaint during 
he whole of that king's reign. It ſeems that ordinaries 


on or proving of teſtaments, and the commiſſion of ad- 
iniſtration, in order to extort heavy fees and douceurs. 


1 Tynd. 166, 269. „ Ibid, 167, 768, 169; 
"T2 > To 


ſed to exact of executors great ſecurities for the infinua- 


67 


by Fi biſhop of the dioceſe, be converted to the uſe of the CHAP. XV. 


church which the deceaſed perſon held, By the ſecand it nnd 
was ordained, that religious perſons, as from the deſign of EDW. Ide 


Wes —- = AO a a Haiti Gt. cen rod no ES EAI rn 2a rm 72n nee — 


. —— — 


————— 
— ——— — 4 — 
— 


OY 
= 


—— 


uy owe; —ñ —— —— c 
— - L pt rs 


— 
—— — 


ii 
7 
i 
. 

1 


| 
| 


— 


—_— — 


P0000 ro In 0 eee. - DEG erm. 
= = = b _— 
——u— — — ꝶ—t—— —— 

— Mg — 


— —— — — 
- — —— Ae — 


- — — äæqꝛꝝlͤ—ẽ ꝶ ꝶꝶÄœ ũP 
— 1 Ws a 


C , 5 — — ea rey - 1 * 
" 


— — > gg 27, 


68 


CH ar. xxv. 


HENRY: VI. 
EDW. IV. 


in the reign of Henry III. was revived, and re-enacted 


Complaint had then been made, and the fame cauſe conti. 


the wife, children, relations, or others, in ſuch propor. 


country. Others, again, prevented perſons who were ad- 
ſeriptitii, and of ſervile condition, and women, whether mar. 
ried or ſingle, from making their wills; all which was ſtated to 
be in violation of the uſage of thechureh hitherto approved, 


fee which might be bequeathed in ſuch teſtament. It was 


HIS TO RY OF HET: 


To prevent this in ſome degree, it was ordained, that for 
the inſinuation of a will of a poor man, the inventory of 
whoſe goods did not exceed one hundred ſhillings ſterlingz 
nothing at all ſhould be demandedf, | 


' AnoTHER conſtitution made by archbiſhop Boi 
by archbiſhop Stratford in the reign of Edward III. 


nued in the latter reign, that where perſons, whether cler- 
gy or lay, died inteſtate, the lords of fees did not permit 
the debts of the deceaſed to be paid out of their moveables, 
nor diſtribution to be made by the ordinary to the uſe of 


tion as was due to each, according to the cuſtom of the 


as well as an offence to the Divine Majeſty, and the eccle- 
ſiaſtical law. Such are {tated to be the abuſes which now 
prevailed on this ſubject, For the correction of them it was 
now ordained, that all perſons in ſuch caſe Offending 
ſhould be involved in a ſentence of the greater excommu- 
nication: It was further provided, that when a teſtament 
had once been proved and approved before the ordinary 
of the place, it ſhould not be required to be proved and r 
approved before any layman, unleſs by reaſon of any lay 


enjoined, that none ſhould preſume to prevent the effed ti 
of any teſtament or laſt will, where a bequeſt was war- 
ranted either by particular .cuſtom, or the general law, 
All offenders in the above caſes were declared to be in- 
valyed in a ſentence of. the greater excommunication. 


* Lynd, r70. TR I UT 


— 2 : m 
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Tas article of inventories was again provided for in 
this conſtitution. It was ordained, that adminiſtration 
ſhould not be granted to an executor, till a faithful inven- 
tory had bown made of all the goods, with an exception 
only of the funeral expences, and thoſe of making ſuch 
inventory. The time of delivering this inventory was 
left to the diſcretion of the ordinary, Farther, it was pro- 
vided, as had been before done in the caſe of religious 
perſons, that after the will was proved, the adminiſtration 
ſhould not be committed but to ſuch perſons as were able 
to give a good account of their adminiſtration ; and, if 
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neceſſary, give good ſecurity, and make faithful promiſe 


2 ſo to do, whenever they ſhould be required by the ordinary. 
he As to religious perſons, they were not to be executors 
1 vithout the permiſſion of their ordinaries. It was alſo | 

7 enacted, that out of the portion that belonged. to the dead 


meaning the e that was due by the cuſtom of ſome 
places. 

To prevent al . that might wu made uſe of to 
embezzle the effects of the deceaſed, it was ordained, that 
no executor ſhould appropriate any goods of the de- 
ceaſed under title of a ſale, or by any other pretence, 
unleſs a gift of them had been made by the teſtator inter 
vivos, or by will; or they were given to him by the di- 
rection of the ordinary for his trouble; or any debt was 
owing to him from the deceaſed ; or they were taken as a 
moderate compenſation for the expences of the adminiſtra- 


priating any goods of the deceaſed, would be ſuſpended 
ab ingreſſu ecclgſiæ; nor ſhould be abſolved tilł Be had re- 
ſtored the things fo unjuſtly appropriated, and double 
the value out of his own goods to the fabric of the church 


d which the deceaſed belonged b. H 


15 e e | 


pf: 
F 3 


man, the church ſhould receive its accuſtomed due; 


Execuitors; 


tion, If he had none of theſe excuſes; a perſon appro- oy 


% 
P TW, uw 7s 


b 


PPP 


Fo | 


EDW. IV. 


CHAP, V. THz liberty taken with the goods of deceaſed * 
HENRY VI. 


ſometimes diſtributed them at their pleaſure, both excluding 


_ were deprived of their dueb. Such were the abuſes; and 
the remedy provided for them was as follows. It was ot- 
dained, that biſhops and other” eccleſiaſtical judges ſhould 


rum animarum ſalute; and the ordinary was to retail 
nothing to himſelf, except, perhaps, ſomething reaſonabl 
for his trouble, under pain, of ſuſpenſion ab ingreſſu eccle 


medy the evil: inſtead therefore of calling again upon tit 
ordinaries to fulfil the duty hereby enjoined, it was judge 


HISTORY or ＋ H x 


was a matter of great ſcandal to the church, and great 
oppreſſion to the people, and was much complained of 
during the reign of Edward III. In the 16th year of that 
king, the extent of this evil is thus ſtated in the preamble 
of a conſtitution by archbiſhop Stratford. It recites, that 
ſome eccleſiaſtical judges would not permit the executors 
of deceaſed perfons to diſpoſe of their goods according to 
the direction of their teſtators, and the ſanctions both of the 
law and the canons ; that they took to themſelves thei 
moveables of teſtators, and of inteſtates (which after thei 
payment of debts ſhould be applied to pious ufes) ; and fo 


7 


the deceaſed and their creditors : in conſideration whereof 
many perfons, when ſick, uſed to alien their moveables, ſo 
that churches were defrauded ; and creditors, children, and 
wives, who by law and cuſtom ought to have their ſhare 


not intermeddle in effects of teſtators, except ſo far as the 
law permitted, under any pretence whatſoever, but ſhoult 
freely permit the executors to diſpoſe of them; and it di 
rects that they ſhould diſtribute the goods of inteſtates i 
this manner: ſuch as remained after payment of debt 
were to go ad pias cauſas, et perſonis decedentium conſan- 
guineis, ſervitoribus, et propinquis, ſeu alits, pro defur 


fie. The proviſions of this conſtitution did not yet rt 


2 better regulation to remove the adminiſtration intire 


I Lynd, 179, 180. 


* Totinf. Canons, ad annum. 


I op, W 


nonths !, 


X Vid. ant. val. IL, 487. 
! Thid, 181, 182, 183. There 
a proviſion among the | lega- 


oni, which commends the prac- 
> of diſtributing the goods of 
ade in pios uſus, and direats 
at Yiſhops ſhould make diſtribu- 
according to a ſtatute made by 
| 5 with the approbation 
the King and barons; meaning, 
it ſhould ſeem, that ſame ſtatute 
ad been made to warrant ſuch 
iribution in pios ſus, This con- 
Itution was made in 52 Hen. III. 

ohn de then in his gloſs an this 


ne conſtitutions of cardinal Otto- 
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ENGLISH LAW. 


SUCH were the proviſions ad at different times, by 
e eccleſiaſtical legiſlature, upon the ſubject of wills and 
nteſtacy. Both theſe articles are very fully conſidered 


paſſage ſays, that the ſtat. Weſtm. 


2. 13 Ed. I. c. 19. which requires 
the ordinary to pay the debts of the 


inteſtate, as an executor ſhould, 


was the ſtatute here meant; which 
anachroniſm is very ſingular in a 
writer who lived ſo near the period. 


' Biſhop Gibſon confeſſes he cannot 


diſcover what ſtatute is here alluded 
to, It is not eaſy to ſuppoſe, that 
the proviſion of Magna Charta is 


here meant. Vid. ant. vol. I. 244. 


and the references there made. Leg. 


Conſt. Ottoboni, tit. 14. ; John de 


N 


z7 


by 
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out of weir hands; which was done, as we have ſeen, by CHAP. xxv. 
ſtat, 31 Ed. III. which commands the ordinary, in caſe . 
of inteſtacy, to depute the next and moſt lawful Tres of 
the inteſtate to adminiſter his goods k. 
By another conſtitution of the ſame archbiſhop, the fees 
to be paid in caſes of wills were fixed, It was ordained, that 
or the proving, approving, or the inſinuation of a will, 
nothing ſhould be taken by biſhops or ordinaries ; but to 
the clerks, a certain reward for their trouble was to be 
paid. The particular ſums to be paid for inſinuation, 
nventory, acquittances, for hearing the account, are pre- 
cribed by this conſtitution in proportion to the value of 
he effects; if any one took more, he was, within a month, 
o pay double the value to the fabric of the church of the 
place ; if he neglected ſo to do, the offender, being a bi- 
was to be ſuſpended ab ingreſſu eccle/ie, if an in- 
erior, ab icio et beneficio, till he complied. It was alſo 
ordained, that no acquittance ſhould be made to an exe- 
utor, till he had given a true account of his adminiſtra- 
jon, under pain of ck ab mngreſſu ay Nee for ſix 
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' CHAP. XXV. 


1 
HENRY VI. 
EDW. IV. 


jects of eccleſiaſtical cogniſance. 
theſe writers, we ſhall be able to acquaint the reader with 


Of the forms of 
wills, &c. 


may make wills, except thoſe who come under any « 
the following deſcriptions : firſt, thoſe who had no ſufficient 


dumb ; fourthly, thoſe condemned to death or to baniſh 


their regulations are applicable to both. The dodtors, 
however, made a difference between them. 
Was a more ſolemn act, attended with all the forms pre- 


declaration of the ultima voluntas. 
under: this title: thus, in our eccleſiaſtical law, a 76%. 
ment and a laft will ſeemed to be nearly the fame thing in 
ment. 


dſcriptitit, and others ſervilis conditionis, (meaning, probs. 


themſelves) to make wills, was vindicated by a conftitu- 
tion of archbiſhop Stratford. This conſtitution is ſup- 


ſecondly, thoſe not baving ſufficient underſtanding, AS Al 


HISTORY OF fHE 
by o our two canoniſts, Lyndwood and Fohn de Athone, ſrom 


whoſe gloſſes we are to collect what were the opinions 


prevailing in the clerical courts reſpecting theſe two oh. 
With the aſſiſtance of 


the law upon this head. We ſhall begin with wills. 
IT ſhould firſt be obſerved, that 22//s were of two kinds; 


that is, teſlamentum, and ultima voluntas; and all the fore- 
going conſtitutions make uſe of both theſe terms, ſo that 


The former 


ſcribed 'in ſuch caſes by the law books': if any of thek 
forms were wanting, it was not a teſtament, but a mere 
A codicil alſo might g 


effect en; and we fhall accordingly uſe the word will, with. 
out any reference to a nien between that and a | tells 


Wr have ſeen, that the right of wives iden of perſon 


bly, ſuch as held by villain tenure, though not villain 


ported by Lyndwood, who lays it down, that all perſon 


authority, as ſons, actual | villains, monks, hoſtages} 


infant, madman, mente captus, and prodigal ; thirdly, thol 
who had not ſufficient © ſenſes, as the blind, deaf, ani 


ment; and, fſtbly, thoſe whoſe true ſtate and conditia 


m * Lyn, 173. be - 


i E N CELYHEGLAWE 


as not known. Such perſons are allowed by Lynd- 
vood to be properly excepted by all the doors from the 
rivilege of making a will; but as a married woman is 


ſtoniſnment, that in his time huſbands endeavoured ta 
event them from making wills; and he combats ties 
ds; ofition with great earneſtneſs. 


re: As to the objection that wives have nulla bona, no 
that oods of which to make a will, but that they all belonged 
oro the huſband, ſo that ſhe could not make a will without 
is permiſſion ; he ſaid, that this might, indeed, hold as 
ar as concerned the huſband's own goods, (though there 
ere ſome doctors who thought the married ſtate gave the 
ife dominion over her huſband's goods), and he admitted 
hat his permiſſion was neceſſary to her making a will of. 
ny part of them. But he contends, that there was a diſ- 
inction, which made certain goods the property of the 
uſband, and others the property of the wife; for, ſays 
e, the prohibition-which prevented any gifts between man 
nd wife » during the marriage, could have no applica- 
jon, unleſs they had diſtinct goods: the ſame may be 
aid of the rule of the canon law, that goods produced 
rom the goods of the huſband and wife ſhould be divided 
qually when the marriage ceaſed, and that rule which 
rave the wife's portion back to her upon the diſſolution of 
e marriage. He admits, however, that the huſband 
ad power over the wife's portion, and that what was 
rained by the wife during the marriage, was preſumed to 
e gained out of her huſband's goods, and ſhe clearly could 
ot bequeath them. Theſe reſtraints, therefore, upon 
he wife were, where it did He. appear whence ſhe had 
nade her acquiſitions; and he ſeems to think, that where 
rich woman married a poor man, and the acquiſitions of 
tioihe wife could not be * to be made out of * pro- 
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be lays it down peremptorily that he was not ſo in 74 


them without her huſband's conſent. The bona paraphy 


law, we find it laid down, that a wife might, with t 


ment was conſidered as neceſſary to make the will goo 
ſhe might alſo make her huſband executor to her will *, 


made. Many points of law concerning the duty and chan 


made an executor. It was a point much debated ama 


HISTORY OF THE 


perty, ſhe would not be reſtrained from making a y 
without her huſband's conſent. He ſeems to think, t 
the poſition which made a huſband maſter of his wik 
property was true in dotalibus ; but this held only gu 
diu bene adfniniſtrat; and fo long as he was not ſuſpect 
nor. declining in his circumſtances, he was maſter ſo a3 
2dminiſter them. But though he was dominus in dotalil 


paraphernalubus ; ; for theſe belonged to the wife even d 
ring the marriage, and ſhe might. freely make a will 


nalia are defined by Lyndwood to be, guæ uxor bd 
extra dotem v. ff we refer to the judgment of the comm 


licence of her huſband, make executors; but his agre 


Nxxx to the 2,ator, we ſhould conſider the ſituation 
the executor, whom he deputes to execute the will he | 


ter of executors are agitated by John de Athona, in his famc 
gloſs on a conſtitution of cardinal Ottoboni . We lea 
from him, that a minor of ſeventeen years old might be: 
executor by a particular cuſtom, though not by the canan 
cal law. It was by cuſtom alſo, that a woman might 


the canoniſts, whether an executor was compellable 
take upon him the truſt ; and ſome had held that he 
becauſe it was a public duty, and a public duty every a 
was bound to diſcharge. But this opinion is thought 
our gloſſiſt to apply to what he calls executor legitimi 
and not to a teſtamentary executor, who certainly Was 
liberty to decline; becauſe no man could impoſe a di 
on another beyond the benefit he received: Dough # wi 


„ Lynd. 1736 b. 4 : 4 Hen, VI, 31. 39 navi 27: - 4 Tit. 1 


one 


ENGLISH LAW. 
a 
eccleſiaſtical cenſures to fulfil it. Another queſtion 
ong the canoniſts was, whether, when there were more 
n one executor, they were all to concur in being ator 
reus in an action, or in making an agreement. If they 
re conſidered in the light of procurators, as ſome held, 
y could not act alone; but others held, they were 
her in the nature of tutors and curators to minors in 
civil law, and then each might act ſingly for the reſt, 
iis latter was the opinion of John de Athena, who 
the cuſtom of the realm was ſuch in the temporal 
rts in his days; though he admits, that in judicial 
tters it was neceſſary for them all to join. 

\xNO0THER queſtion was, whether ſuch action as an 
cutor had againſt his teſtator, was extinct by the exe- 
orſhip. Some thought that it was ; others, that it was 
, conſidering there was an heir againſt whom an action 
ght be brought: though if there was no heir, it was 
opinion of our gloſſiſt, that the executor might, with- 
any breach of truſt, openly take what was owing to 
n; and he adds, that any legacy left to him, ought not 
deprive him of his a&o funeraria, After this, there could 
no doubt, as it was with ſome of the foreign canoniſts, 
ether any and what action could be brought by an 
xcutor ; diſtinguiſhing between a nudus executor, and 


! 
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the laſt will ;. and if he omitted to bring ſuch as were 
eſſary, the dioceſan might. Similar to the laſt was the 
eſtion, whether an executor might come to a compromiſe 
make any- agreement with the heir or any debtor of 
 teſtator. Some thought he could not remit a debt any 
dre than a procurator ad agendum, unleſs, perhaps, with 
conſent of the legatees and creditors, who were mate- 
lly intereſted ; or he had a ſpecial authority from the 
ator ſo todo. Others thought, that as it might be paid to 


him, 


2 who had an intereſt. It was held, that every executor 
ght bring all actions that related to the adminiſtration 


75 


e he had undertaken ſuch duty, he might be compelled CHAP. xxv. 
e b 
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him, and he might bring an aQion for it, eſpecially if | 


was deficient in proofs, and a ſuit would be hazardous, 
"Oe compromue a debt. 1 | 


Ire the time of John de Athona it was a queſtion; wh 
ther an executor ſhould give ſecurity for a due adminiſt 
tion; and then a diſtinction was mide between a teh 
mentary executor, and one appointed by the ordinary, yl 
Was called legitimus; and it was held, that the former ne 
give no ſecurity : but we have ſeen, that by later conftit 
tions, exccutors of every kind were requited to give ſe 


rity s. He alſo examines, whether, in giving an account 
their adminiſtration, it was ſufficient to verify what th 


did upon their oaths; which points we ſhall confi 
preſently. When an action was brought, either by cre 


tors or by legatces, againſt an executor, they were 


bound to ſhew the ſufficiency of the property- to fati 


their demands, but that was to be preſumed till the ci 


trary was ſhewn by the executor. Another queſtion 


the time of John de Athona was, whether an execul 
might buy any goods belonging to the teſtator; butt 


was aſterwards ſettled in the negative by. conſtitutions! 
fore nrentioned t. As to the point, whether the heir 


the executor ſhould be proceeded againſt by a creditor 
legatee, it was held by ſome, that the heir ſhould; 


others, that it ſhould be the executor, in all caſes of « 
mands on the moveables ; but our gloſſiſt ſays," that! 


mufſt, after all, lie in the option of the claimant . 


Whew the will was made; and the executor appoint 
then was the authority of the biſhop neceſſary to carr 


Into execution. The biſhop's authority applied to 
points: the proof and inſinuation of the will, the mali 
an inventory, the committing of adminiſtration to the el 
cutore, and, . the demanding of the executor 


Vid. ant. . by. 22 Th: ohn de Aen. in \ Conſt 
* Vide aut. 69. 1 ENS | pon tit. 14. go totum. 
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t the proof of a will ſhould be before the ordinary of 
place where the teſtator died; and formerly, when a 
ſon had effects in more dioceſes than one, they con- 
ed themſelves with one probate; but the ordinary of 
dioceſe was to give adminiſtration of the goods with- 
is dioceſe, and was to call the executor 10 account. 
us ood the practice in the time of Edward I. as ap- 
s by the conſtitution of cardinal Otcoboni, and the 


t at the time of which we are now writing, a different 
ice had obtained ; for we are informed by Lyndwood, 
the archbiſhop of Canterbury, in his province, took 
imſelf, as well the proof and infinuation of all wills, 
o commit the adminiſtration of the goods, and to call 


bona notabilia in different dioceſes within his pro- 
e. This prerogative of · the archbiſhop had given 
to much argument on the meaning of Benn notabilia; 
I upon the authority of conſtitutions, of 


bilia to be ſuch, whoſe poſleſſion would exempt the 
er from the deſcription of pauper: but, proceeds he, one 
d has leſs than one hundred ſhillings ſterling is à pau- 
from whence he concludes, that one having leſs than 
hundred ſa:llings had not bena notabilia “. 

PHE probate of the will is ſpoken of under diſſerent 
ns by our great canoniſts; the probatio or publication, 
the Approbatio or infinuatio ; the two former deno- 
> the act of the executor; the two latter, that of the 


proved by two witneſſes who were omni exceptione 
ores, When that was done, the eccleltaſtical judge 
to give his n to the proof. It was only in 


Lynd, 179, "ok 7 Ibid, 174. 2 Ibid, 174. f. g. h. 


s of John de Athona thereon, ſo often referred to. 


executors to account, in all caſes, where the teitator 


tors, and of reaſon, takes upon him to pronounce Lana 


op. The will of the deceaſed perſon was required to. 


eſpect 
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ount of his adminiſtration x. The regular courſe was, CHAP.” XXV. 
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ventory, and the neceſſary preſervation of the proper 


valid; but he might be removed, as a ſuſpected perſon, 


of theſe he would take. If a perſon was ſuſpected, 
would be required to give one of the two former; if! 
was a credible perſon, the latter was ſufficient . Anotl 


judge; he pretending no claim over a deviſe of a ly 


conſtitutions, was as requiſite for the ſecurity of the ex: 
Cutor as of the effects; for it had become a rule of t 


for a ſ+fficiens cautio might be of three kinds: it might 
either pignoratitia, fidejuſſoria, or juratoria ; and it ſeen 


tion of the executor: if he derived any benefit under 


H I STORY OF THE 


reſpect of the bona, or moveables and perſonalty, that; 
will became the object of cogniſance to the eccleſiaſtiꝗ 


fee; but if a will contained both, it was neceſſary that! 
ſhould be approved by the ſpiritual judge. 

Tux making of an inventory, which was the ne 
News and was ſo earneſtly preſſed by the abovementions 


canoniſts, that where a perſon intermeddled in the adm 
niſtration without having made ſuch an inventory (e 
cept for the expences of the funeral, the probate and i 


a preſumption was raiſed of ſufficient aſſets, and he y 
bound to anſwer to every one of the creditors b. If. 
inventory was made, the acls of the executor were f 


the ordinary®. It is ſaid by Lyndwood, that debts whit 
were not ſecured by ſome inſtrument or obligation, ne 
not be inſerted in an inventory till they were received“. 
Tre ſufficiens cautio, which was required by the abo 
conſtitutions, created ſome doubts among the canoniſh 


to have been left to the diſcretion of the ordinary whit 


conſideration which weighed in this point, was. the ſitu 


will, he was to give one of the former ſecurities ; bu er 
he was a mere nudus executor, he was not required op 


give either of the hagher: ſecurities. Another coride T 
N Ka 1 ns * Lynd, 163, » 2 


* Thid, | . Ibu. 169. 2. 45 
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on ſeems to have been, whether he was a teſtamentary CHAP. Xxv. 
ecutor or appointed by the ordinary, and fo called legiti- — 4 
5; for the former, being a perſon entruſted by the EDW. 1V. 
ator, ought not to be ſuſpected by the ordinary; and 

crefore the latter ſeeurity of an oath was thought ſufficient 

ſuch caſe ; nor was that to be required till the adminiſ- 

ation was completely finiſhed b. 

AFTER the ordinary had committed ademinifirados, he 

ght remove the executor, if there was any ſuggeſtion of 

bad and miſmanagement of the effects i, or if he could 

t give a good account of his adminiſtration. In taking 

account, the biſhop ſeems to have had the ſame diſcre- 

n as in taking caution for a due adminiſtration, Accord- 

> to the character and circumſtances of the parties, he 

gut require a plena probatio, or content himſelf with the 

th of the executor; and as to the account, he | might 2; 

quire it to be more or leſs particular *, _ 


IN giving a true account of his 1 it muſt 
ſe very often that the executor would have a reſiduum, 
her by reaſon of legatees dying before the teſtator, or by 
aſon of the effects exceeding the diſpoſitions made in the 
ll. In ſuch caſe, the law is thus laid down by Lynd- 
pod : if the executor was a nudus minifler, who was to 
ve no benefit, he could not apply this reſidue to his own 
but where the executors, ſays he, are executores uni- 
58 bonorum, ſuch perſons being in loco hæredum, 
ere to take every thing that was undiſpoſed of by the 
ſtator; and yet, ſays he, ſuch an executor would do 
ll, if he diſpoſed of the overplus by the advice of the 
dinary!. In the other caſe, the teſtator would be con- 
ered as dying inteſtate with regard to ſuch undiſpoſed 
„ 

Tar conſequences of inteſtacy w were not much better 
ertained than they were before the ſtat. 31 Ed. III. 


Of inteſtacy. 


Lin, $70. h. 1 Ibid, 127. f. * Ibid. 168. 1. 1 Thid. 179. 6. 
The 


"2 
PPP 


bd = = 1 Þ ; 
rr , r , % Eee eee 


80 


HISTORY OF THE: 


CHAP. XXV. The difference merely was, that inſtead of truſtiag to M 
diſcretion of a biſhop for diſtributing the effects in pil 


HENRY VI. 


EDW. IV. 


Of pions uſes. 


uſus, the adminiſtration was to be committed to the ney 
and moſt lawful friends of the inteſtate, who were to al. 
miniſter, and diſpend them for the ſoul of the deceaſeg: 
The text, therefore, of the canon law was {till the ruk 
by which the adminiſtration was to be governed ; and w 

muſt recur to our provincial conſtitutions to learn wha 
was ſuch an application of the property as might be ſaid 


according to the notions of theſe times, to be Ta the be 


nefit of the deceaſed perſon's ſoul. The conſtitution d 
archbiſhop Stratford abovementioned directs that th 
goods of an inteſtate which remained after the paymen 
of debts, ſhould be diſtributed ad pias cauſas, et Perſn 
decedentium conſanguineis, ſervitoribus, et Propinguis / 
aliis, pro defunctorum animarum ſalute. fs 

THz interpretation put upon piæ cauſe by the canonik 
was extenſive. We are informed by Lyndwood, that a 
perſon who was an object of compaſſion; an orphan, widoy 
or pauper deſtitute of ſupport from himſelf ; _ thoſe renders 
infirm by diſeaſe or age, being alſo poor; all ſuch we 
objects that came under the deſcription of pie car, 


They alio reckoned under the ſame kead, the watching 


a City, the repairing of bridges, roads, walls and ditche 
of a city or caſtle, and the like, particularly in caſes 
neceſſity. To theſe they added, as might be expect 
where churchmen were the interpreters of the law, f 


ornaments and fabric of churches, lights, anniverſariq 


and incidents relating to divine worſhip : gifts pro emu 
dandis s forefactis, and pro mal? ablatis, were decined of tl 
fame kind. In general, any thing given pro animd, 

judged to be of this deſeriptlon; and yet a gift to a fathi 


or mother oY animd, was not o elteemed unleſs th 
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as to go to the conſanguinei, and the others there men- 
ned, till ſome portion had been firſt beſtowed on ſome 


inei, the ſervitores, the propingui, and others. The 
arch had laid down to itſelf a different rule for the diſtri- 
tion of the effects of a layman and a clerk, and of a 
neficed and non-beneficed clerk. If a beneficed clerk 


benefice were, by the canon law, to go to the ſucceſſor ; 
ſe that had become his property on other perſonal con- 
rations, were to go to the conſanguinei, and, upon failure 
them, to the church. The ſame of a clerk not bene- 


riſtianity, that the widow ſhould come in after the con- 
guinei, and before the church. In caſe of laymen in- 
ate, upon failure of the conſanguinei and the widow, 
ficus was to ſucceed: The manner in which the con- 
guinei were to be reckoned, is thus laid down by Lynd- 


ts, with ſome collaterals, if any are extant; the third, of 
ranſverſe line; the firſt 6 deing extended in inſinitum; 
third only as far as the tenth degree, whether agnati or 
ati, Upon failure of theſe, and not till then, if there 
any widow of the deceaſed, ſhe was to ſucceed ; And 
her the f/cus o. The portion to the ſervitores, was to 


ccording to their ſeveral merits. - Propinquus might be 
ritood either of blood or neighbourhood, and the others, 
rding to Lyndwood, muſt be poor perſons ;' who hay- 
defore been reckoned among the piæ carſ#, were thus 
ly provided for PDL. The whole of the effects was to be 
ibuted in the above "wif N by _ i 


1474 166, f | m 180. b. i. — | 
2 IV. EE. ed (wichous 


theſe righteous purpoſes. After theſe follow the conſan- 2 


d inteſtate, the goods which accrued to him by means of 


d; only proviſion had been made in the early times of 


dd. The firſt conſideration, ſays he, in the ſucceſſion 46 
ato, 1s that of the children; the ſecond, of the aſcen- 


81 


Tux pie cauſæ being ranked as the firſt objects of con- CHAP. xxv. 
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Jeration in this conſtitution, it ſhould ſeem as if nothing HENKY VI. 


EDW. IV. 
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(without reſerving any thing to himſelf); but ſince iff 
{tat. 31 Ed. III. by the next and moſt lawful friends, 
ſuch proportion to each of thoſe objects, as ſeemed gu 


to theperſon diſtributing. It is made a queſtion by Lyn 


| wood, whether under the deſcription of conſanguinei 


The raticnabilis 
parts 


propingui, any thing could be demanded de jure by baſt 


and ſpurious children; which he anſwers himſelf in the; 
gative: but he thinks they ought to be conſidered un 


the light of poor perſons, and ſhould be provided for 


viam eleemoſyne d. 


Suck was the rule of the 721 law reſped 


the diſtribution of inteſtatesꝰ effects, if that can be c 


a rule which was no direction, and that law which 
no ſanction to enforce it ; for the proportion to be afly 
ed to each of the objects intended to be benefited, is 


where aſcertained. This was to depend, firſt, on the 


cretion of the adminiſtrator ; and, ſecondly, on that of 
biſhop, to whom he was to be accountable ; and the 


ſon who was to be intruſted with this charge, was to 


choſen by the biſhop, under no other reſtriftion than 


of being next and moſt lawful friend of the deceaſed, 


cannot likewiſe but be remarked, that the poſtponiny 
the widow to the deſcendants and aſcendants in infni 
and tothe agnatiand cognati as far as the tenth degree, i 


very inequitable and unjuſt diſpoſal of the huſband's] 


perty, and could hardly be palliated by the probabil 
his having lands, out of which ſhe ns be intitk 
dower. 

Tu correction of theſe i inconveniences was to be { 
ellowbere. In different parts of the kingdom pan 
lar cuſtoms prevailed, which controuled the general 
inteſtacy. The cuſtom of a province, of a county, 


city, or a diſtrict, was to be found in numberleſs pl 


and the progeny s * 1 ph was "OE dn 


| 9 Lynd, _ 9, 
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ith more certainty, and with leſs e and diſcre- CHAP. XXV. 


on of ſtrangers. In ſome places it was the cuſtom, if 
e deceaſed left a wife and no children, that half of the 
>ods were conſidered as the part of the deceaſed, and the 


ther half went to his wife; the ſame if he left only chil- 


en; if a wife and children, then a third belonged to the 


ceaſed, and the other two-thirds to the wife and clildren ; 


there was no wife, nor children, then the whole belonged 
the deceaſed. In ſome the wife took all; in others, the 
ildren : and when goods were in places where different 
iſtoms prevailed, they were to be diviſible according to 
> cuſtom of the place where they were reſpectively 
ndr. Te no diſpoſition was-made of the deceaſed per- 
s third, or half, as the caſe might be, that alſo became 
ject to a like diviſion, according to the cuſtom. 
Or all theſe cuſtoms, that which gave a third to the 
e, another to the children, and a third to the deceaſed, 
| 1 caſe of only a wife, or only children, the half, was 
| frequently met with; and it ſeems to have ſo gene- 


y pervaded the kingdom, as to be miſtaken for the ge- 


2 
HENRY.\VI, 


EDW. IV. 


al law of inteſtacy. Indeed this claim of the wife and. 


dren, where it prevailed, had been carried ſtill further: 


ad been conſtrued to be ſuch an inherent right in them, 


o reſtrain the power of diſappointing them of this rea- 
ble part of the goods by will; the poſſeſſor, it was con- 


Jed, having a power. of diſpoſing by * of . but 
portion, or dead man's part. 


Vr have before had occaſion to relate the diſcuion that | 


claim, at different times, raiſed in our temporal 
ts'. The queſtion had all along been, whether this 
a common-law right, or one ſupported only by the 


al cuſtom. of different places; and the laſt determina- 


in the reign of Edward III. ſeem to countenance the 


opinion. Conrady with thoſe eien we 


2 174.1, m, 178. A + Vid, ant. 67, Kc. 
. 8 find 
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CHAP. XXV. (without reſerving any thing to himſelf); but ſince 6 1 


8 HEN RY VI. 


EDW. IV. 


HIS TG OF THE 


ſtat. 31 Ed. III. by the next and moſt lawful friends, 
ſuch proportion to each of thoſe objects, as ſeemed gu 


to the perſon diſtributing. It is made a queſtion by L 


wood, whether under the deſcription of conſanguinei 
propinqui, any thing could be demanded de jure by baſtu 


oative : but he thinks they ought to be conſidered un 
the light of poor perſons, and ſhould be provided for 


viam eleemeſyne a g. 


Suck was the rule of the eccleſiaſtical low reſpedi 
the diſtribution of inteſtatesꝰ effects, if that càn be ci 


a rule which was no direction, and that law which | 
no ſanction to enforce it; for the proportion to be aff 


ed to each of the objects intended to be benefited, is 
where aſcertained. This was to depend, firſt, on the 
cretion of the adminiſtrator ; and, ſecondly, on that of 


biſhop, to whom he was to be accountable ; and the 


ſon who was to be intruſted with this charge, was to 
choſen by the biſhop, under no other reſtriction than 


of being next and moſt lawful friend of the deceaſed, 


The rationabilis 


Pars. 


cannot likewiſe but be remarked, that the poſtponin 
the widow to the deſcendants and aſcendants in infini 


and tothe agnati and cognati as far as the tenth degree, 
very inequitable and unjuſt diſpoſal of the huſband's 


perty, and could hardly be palliated by the probablli 
his having lands, out of which ſhe "Ons. be intitle 
dower. 


TRE err of theſe 3 inconveniences was to be ſo 


elſewhere. In different parts of the kingdom pan 


lar cuſtoms prevailed, which controuled the general |: 


inteſtacy. The cuſtom of a province, of a county, 


city, or a diſtrict, was to be found in numberleſs pl 
and the N of deceaſed ä was nn di 


p Lynd, 180. 0. 


2 a 
2 
5 
4 
yy 
27 


and ſpurious children; which he anſwers himſelf in the 


ENGLISH LAW. 


on of ſtrangers. In ſome places it was the cuſtom, if 
e deceaſed left a wife and no children, that half of the 
oods were conſidered as the part of the deceaſed, and the 
ther half went to his wife; the ſame if he left only chil- 
en; if a wife and children, then a third belonged to the 
ceaſed, and the other two-thirds to the wife and clildren ; 
there was no wife, nor children, then the whole belonged 
the deceaſed. In ſome the wife took all; in others, the 
ildren : and when goods were in places where different 
ſtoms prevailed, they were to be diviſible according to 
> cuſtom of the place where they were reſpectively 
nd". if no diſpoſition was made of the deceaſed per- 
's third, or half, as the caſe might be, that alſo became 
ect to a like diviſion, according to the cuſtom. _ 

Or all theſe cuſtoms, that which gave a third to the 
e, another to the children, and a third to the deceaſed, 
| in caſe of only a wife, or only children, the half, was 
| frequently met with; and it ſeems to have ſo gene- 
y pervaded the kingdom, as to be miſtaken for the ge- 
al law of inteſtacy. Indeed this claim of the wife and 


d been conſtrued to be ſuch an inherent right in them, 
o reſtrain the power of diſappointing them of this rea- 


Idren, where it prevailed, had been carried {till further : 
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ith more certainty, and with leſs interference and diſcre- CHAP. XXV. 
———— 
HENRY. VI. 


EDW. Iv. 


e 5 * - $53. y : 
ys UL part of the goods by will; the poſſeſſor, it was con- 
pila ed, having a power of diſpoſing by will of nothing but 

title p ortion, or dead man's part. £ 


claim, at different times, raiſed in our temporal 

ts'. The queſtion had all along been, whether this 
a common-law right, or one ſupported only by the 
al cuſtom of different places; and the laſt determina- 


| | - 
+ in the reign of Edward III. ſeem to countenance the 
ai opinion. Conformably with thoſe deciſions, we 


r Lynd, 172. l. m. 178. 4 Vid. ant. 67, Kc. 
1 "9. find 


E have before had occaſion to relate the diſcuſion that = 


=: HISTORY. OF THE 


CHAP. XXV. kad s an action in the 1 reign of Henry VI. a and another i 4 
—— the reign of Edward IV. u againſt an executor for: 1 
HENRY VI. 5 
EDW. IV. reaſonable part, where a ſpecial cuſtom of a county is 2. 
2 ledged. There is an inſtance of one action, which wa 
grounded upon the uſage generally, without ſtating it to K 
of the realm, or of any county or place x. If we look: 
little further on in our juridical hiſtory, we find it lai 
down poſitively by Fitzherbert and others, in the reignq 
| Henry VIII. that this claim of the wife and children wn 
by the common law that prevailed through the whole realm 
and that the action de rationabil: parte might be mai | 
tained againſt the executors? ; ſo that the power of makin 
a will was, in caſe of leaving a wife or children, confin 
to the dead man's part, This opinion ſeems to be {init 
nuouſly maintained by Brooke, ſome'time after the re 
of Henry VIII. Thus ſtood this queſtion about ſucceſſa . 
to perſonal property, whether in caſe of a will or inteſta 
in the reigns of BEL VT. and u e e and 
ſome years after. 1 
Brok we leave the bie of lth and inteſtacy 
will be proper to lay before the reader ſuch few notices! 
the point of juriſdiction, as are to be found in the bot 
of common law. And firft with regard to executors, alliiſo: 
the ſuits they might bring, or be liable to, we find it vt 
early laid down, that a man could not generally ſue WW" 
_ executor in the ſpiritual court for the teſtator's debt; Wi 
if the teſtator enjoined the executor to pay ſuch debt, Ma 
he might ſue for it in the ſpiritual court, becauſe of the Wd 
junction and promiſe : and this was conſidered as law e, 
low down as the reign of Henry VIII. An exec rt 
might ſue another in this court for the teſtator's goods: thi 
where goods were N and N nnn, | 
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t 28 Hen. VI. 4. 1 7 Bro. Racion. Part. 6. 
Ed. . 10, 21. 46 Hen. III. Fitz. Prob. . P. 


K NE Hen, "FR 95. Bro. Racion. and 0w n fn &c. 
art. 
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beſtowing the legacy, the executor might ſue him in CHAP. XV. 
is court ; but if the goods bequeathed were taken from MAT N 
c RR he muſt bring treſpaſs, and could not ſue in EDW. Iv. 
is court b. So generally was it ſettled that legacies ſhould 

> ſued for in this court, and not in the temporal, that if | 
termor bequeathed his crop, this court would hold plea bs i 
its, Where one ſued in this court for goods deviſed, 
hich another claimed by deed of gift, and thereupon 

ought a prohibition, it was held, that being a legacy, it 

ud only be determined in this court 4. Conſidering 

e legatee had ſuch action, it was held, that he could not 

ke the goods without the executor's conſent*® ; beſides, 

> law did. not oblige the executor to pay them, till the 

bts of the teſtator were paid f. But where land was de- 

ed, the deviſee might enter immediately, as he had no 

t to demand it in the ſpiritual court 5, If any thing was 

queathed for the reparation of the fabric of a n 

> executors might be ſued in this court®, | 

Tas article of tithes has not hitherto been mentioned Of tithes, 
any other way than as an object of judicial cogniſance, 

ich was at different times diſputed between the temporal 

ſpiritual courts*, It is only once that we were called 

on to notice the nature of this proviſion for the clergy, 

d this was on the occaſion of the ſtatute of /y/va cædua &. 

no other inſtance had the legiſlature thought it neceſſary 

interpoſe for ſettling queſtions of tithe ; and our tem- 

al courts had no authority to preſcribe any rules on this 

ad, The deciſion, therefore, to aſcertain “ what was 

e, and what not, remained wholly with the ſpiritual 

rt, and the clerical legiſlature. The nature of tithes, 


chis country, mult be collected from the conſtitutions of 
ted! 4 Hen, III. Fitz. ibid. „„ T7 Be. Vie. 
2 Ric. III. 19, | s Vid. ant, vol. I. 455. 
| 37 Hen. VI. 9. 8 Hen, III. h Reg. 48. b. Vid. An Apologie, 
rob. . Proh. 19. &. 23, 23, 44. 
46 Ed. III. 32. i Vid. ant. vol. I. 70. 


20 Ed. IV. 9. * Vid. ant. vol. II. 388. 
; WY | provincial 
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CHAP. xxv. provincial ſynods, the volumes of the canon law, and the 


— — 
HENRY VI. 
_EDW. IV- 


— 


fort; and we ſhall, with the aſſiſtance of our countrymat 


three conſtitutions of the time of Edward II. 


is ſtated, at the opening of it, to be for preventing di 


| pence of raiſing them, or any diminution whatever : th 
| fame of the tithe of fruits of trees, the tithe of all ſortsd 
| ſeeds, and the tithe of herbs in gardens, unleſs any al: 
quate n compoſition was made for them. It declares, ti 


ways. The tithe of lambs was ordered in this way: 


to have the eighth, and give only a denarius as a compt 


HISTORY OF THE 


opinions of learned doftors, To theſe we muſt now re. 
Lyndwood, lay before the reader what appears to have been 
the opinions on this ſubject, which prevailed in our eccleſ. 
aſtical courts during the reigns of _ VI. and Fd. 
ward IV. | 

Tux text of our law of tithes is chiefly Sabri! I 
Theſe wer 
made by Robert Winchelſey, archbiſhop of Canterbury 
in different ſynods held for his province. The firſt of the 


putes, and for rendering the claim of tithes uniform thro 
the whole province. It ordains, that the tithe of frui 
ſhould be paid in full i, without any deduction for the ex 


tithe ſhould be demanded of hay, whereſoever it gren 
whether in large meadows or ſmall, or even in the hig 


the number was ſix or leſs, fix oboli were to be given 
way of tithe; if they were ſeven, the ſeventh was to! 
given as a tithe, and the parſon was to return three vl 
to the perſon paying it, as a compenſation to reduce t 
tithe to a fair tenth ; if there were eight, the parſon » 


fation ; if nine, the parſon had the option to take the nini 
and give one obolus * to the pariſhioner, or to wait till 
next year, when he might have his tenth lamb. The p 
ſon ſo waiting was allowed to take the ſecond or thi 
lamb, atleaſt, of the ſecond year, in conſideration of | 


1 Integr. _ Nitntion; and 1 do not. pretenl 
= The word in the original i is com ſolve the difficulties there are in 
petens. Latin names for our old money. 
* Theſe are the terms in the con- 


forbearal 


ENGLISH LAW. 


ere laid down about lambs, was directed to be obſerved in 
Taſe of the tithe of wool. But if ſheep were fed during 
vinter in one place, and during ſummer in another, the 
ithe was to be apportioned. Inlike manner, if in the 
terval between thoſe ſeaſons any one bought or ſold 
cep, and it was certain from what pariſh they came, 
e tithe of ſuch ſheep was to be apportioned as the tithe 
f a thing which had two domicils : if the former pariſh 
as not known, then that pariſh within which they were 
jeered was to have the whole of the tithe. 


dil 
on of cheeſe in the ſeaſon for making cheeſe ; and of the 
ok itſelf in autumn and winter, when it was not uſual 


make cheeſe. But for theſe the pariſhioners might 
ake an adequate compoſition, which was always to be 
the value of the tithe, and in favour of the church. 


Fu paſture of all ſorts , as well that which was not com- 
* on as that which was, according to the time and the num- 
ie r of them, Tithe was required of fiſheries and of bees, 


d of all other goods which were juſtly acquired, and 
re renewed annually. Perſonal tithes were alſo to be 
manded of artificers and merchants for the gains of 


1 ir trade, and of all workmen receiving a certain ſtipend ; 
« oW'-s the ſtipendiary choſe to contribute ſomething in 
ain for the uſe or ornament of the church, and the 
npellrſon conſented to accept ite. | 

nine Tin foregoing proviſion about the tithe of wool feems 
int have not ſufficiently obyiated the difficulties that follow- 
epi pon the removal of ſheep from one paſture to another, 


WP aſcertain this more minutely, it was provided by a 
fl ſequent conſtitution of the ſame prelate as follows: 


The words in the original are latter ſignifying paſture for ſheep, 
e in Wi Auris et paſeuis, which are in places not cultivated nor plougli- 
75 ures of different kinds, in the ed; the former, all ſorts of paſture. 
7 fraction of the canoniſts; the * Lynd, 191 to 196. 


* 


Ir was required that tithe ſhould be paid of milk; that 


ithe was required to be paid of the produce of mills; 
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orbearance in the firſt year. The ſame rule which was CHAP. XXV. 


— 
HENRY VI. 


EDW. IV. 
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CHAP. XXV. The tithe of wool, milk, and cheeſe, was to be fully paid 


CE EY þ 
HENRY VI. 


fed and couched, between the time of ſheering (which 
was after the middle of May, and before the middle of 
June and the feaſt of St. Martin), although they were 


| were not to be removed till ſecurity was given to th 


: within thoſe times to another pariſh, each church was t 
= receive a proportion of the tithe, according to the portion 
of time ; provided that no account mould be taken of ary 
ſpace of time leſs than thirty days. This proviſion mul 


| paſtures, and till the time of ſheering were fed i in one « 


of others, it was ordained, that the feeding ſhould þ 
eſtimated according to the number of ſheep, and tith 
| ſhould be demanded of the owners according to . 
eſtimation. 


and other tithable younglings, were to be tithed propi 
tionably, having reſpect to the ſeveral places where the 


HISTORY OF THE 


to the church of the — — where the ſheep were continually 


afterwards removed into another pariſh, and there ſheer. 
ed : and to be certain of this payment, the ſhe 


parſon for payment of the tithe. If they were remove 


be conſidered as applying only to the tithe of wool, thatd 
milk and cheeſe. being to be received inſtantly at th 
pariſh. where the ſheep were fed and couched, Again, | 
the ſheep fed in one pariſh, and couched in another, f 
tithe was to be divided between the two churches. 
after the feaſt of. St. Martin ſheep were carried to othe 


ſeveral pariſhes, either in the paſtures of their owners d 


TRE tithe of milk and 8 "IO cows and goal 
was to be paid where they fed and couched ; and if thi 
fed in one pariſh and couched in another, the tithe wi 
to be divided between the parſons. Lambs, calves, co 


were begotten, born and fed, and the time they were e! 
the ſeveral pariſhes. It was left to the cuſtom of differ be 
places to decide what ſhould be paid for tithe, where M 
milk for the ſmall number of cows was not ſufficient | 


making cheeſe; and what for lambs, calves, colts, fleec 


t 


eſe, or ſuch things as are too ſmall to pay a certain tithe. 
ſheep were killed, or died by accident, after the feaſt 
dt. Martin, tithe was to be paid to the pariſh-church. 

ſheep belonging to one pariſh were ſhorn in another, 
e tithe' was to be given to the parſon of the pariſh where 
ey were ſhorn; unleſs it could be ſhewn that ſatisfac- 
bn had been made for the tithe elſewhere o. 
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CHAP. XXV. 


HENRY VI. 


EDW. IV. 


eech 858 2255 
ten To theſe two conſtitutions may be added a third of the 
wel E prelate, in which the articles ſubject to tithe are 


jelſy ſummed up. It ordains, that tithe thould be paid of 
ik? ; of the profits of woods, pannage, of woods and of 


es, if fold; vivaries, piſcaries, rivers, ponds, trees, 
ttel a, pigeons *, feeds, fruits, beaſts in warrens; of 


ain, turves in places where they were dug and made; 
ans, capons *, geeſe, ducks, eggs, hedge-rows*, bees, 
ney, and wax; of mills, hunting, EN and 
rchandiſe; as alſo of lambs, calves, colts, according 
their value. In ſhort, ſays the conſtitution, let fatiſ- 
ion be made of all other things to the churches where- 
to they by law belong; no deduction being made, in 
culating-the tithe, for the expences attending the pro- 
ction of the ny Pee woe in adieu wa mer- 
dre: 3 = 8 
Is the following reign, we find a cent of arch- 
hop Stratford upon the ſubject of flva cædua. Perſons, 
s that ordinance, had refuſed to pay tithe de Hylvis caduis, 


dour than the fruits 3 trees; alledging that 1 had 


ze ſhall be paid in Auguſt as well locum. 

he other month; it is therefore 2 Pecorum, ; 4 

dbable, that people claimed to be r Columbarum. 

nth. This being the principal it egen. 

reſt month, men might think it : Thenecii agrorum. 

d to pay tithe of milk, while u Lynd. 199; 200, 201. 

were paying tithe of corn, and | - 
| | never 


ignis arborum cæduarum exciſis though theſe coſt leſs 


mpt from ſuch tithe during this - * Caponum ;' the Oxford copy has 


ling; of gardens; curtilages, wool, flax, wine and 


Sylva cædua, 


Lynd. 197, WY Ls were obliged. to food, their harveſters, - 
The conſtitution adds, that this with the mik. 128 Cn ad 
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HISTORY OF THE 


CHAP. XXV, neyer before paid it; and expreſſing a doubt, what Wa 


— — 
HENRY VI. 


Rd tho Iv. 


properly Hua cædua. To remove this doubt it was non 
ordained, that fylva cædua was that wood, of any kin 
which was kept on purpoſe to be cut, and which bein 


cut, grew again from the ſtump or root: of ſuch wood, i 


was declared that a real or prædial tithe ſhould be paid! 
This is a more ſatisfactory explanation than the negatin 


proviſion made by parliament on this head, in the ſan 


reign, which has been before mentioned? ; and whid 
merely declared, that wood of twenty years growth fell 


for ſhip-building, or the like uſes, ſhould not be conftrud 
to be /ylva cedua © this ſtatute, however, is a ſort of evi 


dence, that the definition contained in the above N 


tion was not ſufficiently attended to. 


Uro theſe legiſlative regulations for the Fl payment 


of tithes, ſeveral obſervations ariſe, which have not eſcape 


the accurate and diſcerning Lyndwood. Theſe contribut 
to open ſome difficulties, with which the ſubje& would k 
otherwiſe embarraſſed. As to the uniformity which 

firſt of theſe conſtitutions. was to introduce through ti 


whole province, it had, according to Lyndwood, no oth 


meaning than that tithes ſhould be univerſally paid; fa 


the different cuſtoms that prevailed in various parts d 


the kingdom, were ſtill to govern with reſpe& to th 
mode in which they were to be collected. Various were ti 


_ cuſtoms by which tithe uſed to be collected. Thus it w. 


the cuſtom in ſome places to tithe corn in ſheaves, in othen 
it was tithed while looſe; in ſome it was tithed in th 
field, in others in the owner's barn; in others it w. 
carried to the parſon's barn *®. The time of winter a 


ſummer, mentioned in the above conſtitutions, depended 
on the cuſtoms of different countries: in ſome places, ſheq 


were removed from one paſture to another about Michatl 


mas, and were there fed till ene, or St. Peter, . 


5 Lynd. 190. | * Lynd, 192- f. 


7 Vid. ant. vol, II. 388. 
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Je Annunciation ; in others they were removed at the CHAP. XXV. 
'ft of All Souls, and continued till the feaſt of St. Philip CENT 
d St. James; and the winter accordingly was ſaid to ED. Iv. 
mmence and finiſh at thoſe ſeveral periods *. | 

Ir depended upon cuſtom what ſhould be paid for any 

ticular tithe : but ſuch cuſtoms were always ſubject to 

s correction, that tithes being due, as the canoniſts 

a, jure divine, they could never be diminiſhed in value 

low the juſt tenth, by any cuſtom ; though a cuſtom 

s eſteemed good which gave to the church more than 

> real tenth. If a cuſtom could not diminiſh the value 

the tithe, much leſs would it be allowed to take away 

whole tithe : a cuſtom, therefore, de non decimando was 

d to be bad b. yy ee 2 | | 

TiTHEs were divided into great and ſmall, and into 

-dial and perſonal, Among ſmall tithes were reckoned 

dol, flax, milk, cheeſe, honey, wax, eggs, lambs, poultry, 

d the other productions of animals, the fruits of trees, 

d all the productions of gardens © : the reſt were conſi- 

ed as great tithes. Prædial tithe was that which aroſe 


nm mills, piſcaries, hay, wool, bees, and the fruits and 


duce of the earth: it was ſo called becauſe it came 
dm a certain place C. Perſonal tithes were ſuch as were 
id rather in reſpect of the perſon than the ſoil, as from 
e profit of a man's labour and employment. Some- 
icles were of-a mixed nature, ariſing partly from the ſoil, 
d partly from the labour and employment of men; as 
1bs, wool, milk, and ſome other things; and it was a 
atter of argument among the canoniſts, whether theſe 
re properly prædial or perſonal tithes. But the better 
inion ſeems to have been, that they were prædial. 
et the ſhepherd who had the cuſtody of the ſheep, was 
und to pay alſo a perſonal tithe of his wages. It was 
aterial to aſcertain, whether a tithe was of the former or 


Lynd. 194. b. „ Ibid. 199. rn. © Ibid, 192, Ibid. 192. 


latter 
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92 
en ab. xxv. 


NRY VI. 
EDW. IV, 


Compoſition for 
entlies. 


with a layman was held not to be good, eren fanctione 
by judicial authority of the biſhopf. 


and was only to adjuſt payments that ought to have bee 


or price was due to the church of the pariſh where the fl 


ſon could enter into a permanent compoſition with hi 
pariſhioners to receive leſs than a tenth ; and he anſwers| 


HISTORY OFT in KE 


latter Ueknpsse d : becauſs prædial tithes were due to th 
church of the pariſh where the land on which they aro 
was ſituated ; perſonal tithes to the church where th 
_ perſon paying them. heard ſervice and received 


facraments ©. | 
IT is put as a queſtion by ed whether the par 


in the negative. For though, ſays he, a compoſitia 
for tithes might well be made between clerks, yet it wol 
not hold between a clerk and a layman. But in this then 
vas a diſtinction: ſuch a compoſition, if for tithes alread 
due, was good; but for tithes to be paid, a compoſiti 


therefore ſpoken of in theſe conſtitutions, - ye mean ” 
a one as was to have no binding force on the ſueceſſé 


made before. Compoſitions of both ſorts ſeem to hat 
been very common for ſmall tithes, 

PR ADIAL and perſonal tithes. might, by bolibilty 
due in conſideration of the fame thing. This was t 
caſe with reſpect to fiſh. If fiſh were taken in an inclok 
place, a prædial tithe was due to the church of the pal 
where they were taken; but if they were taken in 
ſtream that paſſed from one place to another, then a pe 
ſonal tithe would be due to that pariſh- church at whit 
the perſon taking them heard divine ſervice and receivedi 
facraments. This, however, was only where a pen 
fiſhed without paying any thing for ſuch. liberty; f 
where he paid any rent or price, then a tithe of ſuch 10 


were taken: the ſame of the tithe of birds and bealli 


The tithe of fiſh cau ght ! in the ſea was 3 
Lynd. 200. 1 | F Ibid, 192. 8. 194. 


ENGLISH LAW, 


) th 


robs a perſonal tithe 5. 


Tus tithe of mills, according to the above conſtitution, 


pod, could only be effected by paying the tenth mea- 
e of all the corn ground there, for the benefit of the lord 
the miller. For it was not ſufficient to pay the tenth 
the rent, that being not the-true value, as the tenant 
s to gain ſomething beyond the rent ; but if the lord 
ved a tithe of the rent, and the tenant of his gains, every 
ng that was due to the church would be paid ; and if the 
ea on preferred it, the tithe might be paid in that way. 
ie produce of a mill was to be tithed as a prædial tithe, 
thout deducting the expences; but if the mill was ſold, 
n the expences would be deducted ; and after that the 


perſonal tithe, The expences were confidered in three 
hts: thoſe in re, thoſe circa rem, and thoſe extra rem. 
us, ſuppoſe a mill was bought for 1007. this was of 
> firſt ſort of expence ; 20l. was laid out upon. repairs of 
this was of the ſecond ; and 101. in workmen, horſes, 
d the like, this was of the laſt ſort ; in the whole 130/, 
the mill was retained for ſix years, and yielded 10/. per 
al produce, one of that ten would be paid each year 
name of tithe, without any deduction of the expences; 3 
if the mill was to be ſold at the end of the ſix years 
1501, a perſonal tithe muſt be paid of the profit, after 
dwing all the expences. But ſome doctors, among whom 
e Lyndwood, thought that the expences extra rem ſhould 
t in this caſe be deducted; and therefore the profit to 
tithed, according to them, would be 301d. It was 
ic, that where tithe was paid for milk, and cheeſe was 


h cheeſe; but if the cheeſe was ſold, a perſonal tithe 


5 Lond; 195. 4. | ba * Ibid. 19 5. o. 
| ſhould 


nſiſted in the tenth of their produce; and this, ſays Lynd- 


iduum, which was the clear gains, would be tithed as 


93 


e as prædial; though the better opinion WAS, that this CHAP. XXV. 
\- 
HENRY VI. 


EDW. Iv. 


ide of the other nine parts, no tithe ſhould de paid for 


9 


EDW. Iv. 


% 


CHAP. xxv. ſhould be paid for the gains made thereby b; 
8 were they that a tithe ſhould be paid upon every poſh 


on which they aroſe was received; but on account of f 


on merchandiſe, was a very ſerious conſideration in tom 


pay by way of offering one farthing upon every ten {| 


s the payment of a prædial tithe to be a reaſon for exem 
nance of the city expreſsly calls this an offering, and the 


fore it cannot be in lieu of any tithe whatever. 
among many other weighty reaſons, he concludes, that t 


is gravely laid down by Lyndwood, 


-H1STORY O F THE 


y AnXio 


gain i, Perſonal tithes were due at the time when the g 


ſmallneſs of them, it is thought by Lyndwood, that th 

ſhould rather be paid at the end of the year. They we 
due only of the clear profit: if a thing therefore, inſte 
of being ſold, was given away, or kept by the owner, | 
was not tithable, becauſe there was no profit; but accor 
ing to the opinion of ſome doctors, if the money whe 
with it was purchaſed had paid no tithe, the Fung wh 
came in its place ſhould be tithed k. 


Tux perſonal tithe that was demandable of the prd 


and cities. In the city of London, there was a cuſtom 


lings rent of a houſe, on Sundays and certain feaſts int 
year. It had been endeavoured to repreſent this as a py 
ment in lieu of ſuch perſonal tithe as aroſe from profit 
merchandiſe ; but Lyndwood combats this opinion wit 
great earneſtneſs. He contends, that if this is at all to 
conſidered as a tithe, it is a prædial one, being paid in pn 
portion to the. rent, which is prædial; if ſo, how, ſays 


ing a perſon from paying a perſonal tithe ? But the od 


For thel 


. e and merchants of London are m 


mon proftitutes, as "Rk as ; they c 
tinned in a ſtate of impenitence; 
when they became penitents, it my 
be accepted; and even before, pl 
vided the conſent of the dioceſan 

obtained. Lynd. 195. ©, 
* Tynd. 195. J. 


> Lynd. 196. p. | 
I The ſweeping words in the con- 


ſtitution are de omnibus bonis JUSTE 
acquifitts ; upon which expreſſion it 


in conformity with ſome foreign 
doQtors, that perſonal tithe was not 
demandable out of the gains of com- 


ENGLISH LAW. 


the of their profit in merchandiſe and employments l. 


jons to admoniſh their pariſhioners of their duty in this 
eſpect to the church. If they diſregarded ſuch admoni- 
ions, they were to be ſuſpended ab ingreſſu eccleſiæ; and 
f they {till continued obſtinate, were to be proceeded 
cainſt with eccleſiaſtical cenfures. And farther, if the 
ector, through fear or indolence, was negligent in de- 
png his tithes, this neglect of the church's rights was 
o be puniſhed with ſuſpenſion till he paid a fine to the 
ror chdeacon =. 

To this account of the law of tithes given by our ca- 


om our books of common law. It was fo expreſsly laid 
1 en by the ſtatutes of circumſpectè agatis, and articuli 


ral juriſdiction, that there had rarely ariſen any contro- 
wi erſy upon that head. If they were not converted into 
oy chattels, or bound by any lay contract, or in particu- 
ar caſes, as if they did not exceed a fourth part of the be- 
see, they were clearly within the cogniſance of the 
my iritual court. It muſt however be remarked, that there 
ou 2 caſe in the time of Edward III. in the exchequer, 
here a king's debtor prayed proceſs againſt a perſon who 
ad part of his goods, and fo rendered him leſs able to ſatisfy 
t e king's demand; upon which the party appeared, and 
aimed the goods as tithe ; the other did the ſame as par- 


| to the juriſdiction. This plea, we are told, was not 
lowed, but the queſtion was held to belong to the ex- 
equer, becauſe it was the king's ſuit. The reporter 


preſſes his ſurpriſe, and adds, that neither the king's 


Und. 201. d. » Did. 196, 197. * Vid. ant. vol. II. 216. 291, 


To ſecure the regular payment of theſe dues, all rectors, 
cars, and chapellains, are enjoined by the above conſtitu- 


Woniſt, | it does not ſeem at all neceſſary to add any thing 


eri n, in what caſes they were objects of ſpiritual or tem- 


n; after this the perſon brought in by proceſs plead- 


bench 


95 
y reaſon of this offering, exempt from paying a perſonal CHAP. XXV. 


HENRY VI. 
EDW. Iy. 
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CHAP. XXV. | Seach. nor  common-pleas al. in like manner enter 


HENRY VI. 
EDW. W. years after the proceeding for tithes by ſcire facias in th 


: of matrimony, of teſtaments, and of tithes, we ſhall pa 


aære declared to belong to the ſpiritual judge, by ſtat. 2 
Edward III. pro cler, ch. 8. They might depend eiths 


Whether a church was full or not, or the clerk proper 


benefice was triable in this court, only where a clerk wa 


by one, a ſuit for ſpoliation lay *. 


oblations, belonged to this court, both by ſtat. circamhed | 


HISTORY or THE 


tain ſuits for tithes . This caſe happened about twenty 


temporal courts had been taken away by ſtatute p. 


Having gone through the three points of moſt inti. 
cacy in the common courſe of clerical judicature,  cauſy 


on to thoſe which involve leſs diſcuſhon, and therefore 
tho? of great importance in en, mourn leſs atten 
tion in the ſtudent. Ea 

TER title of benefices ecdeGatiical, without touchiny 
the trial of the patronage, belonged to this court, a1 
might be brought in queſtion in two ways, either upn 
the avoidance . or ſpoliation of a benefice: the form 


upon death, reſignation, deprivation, creation, or ceſſiq 
qualified, was triable by this court. The ſpoliation of 


in as an incumbent; for if he was in as an uſurper of tit 
church, which was full, or as a treſpaſſer, the remedy wi 
by action of treſpaſs, and not by ſuit for the ſpoliation' 
If two incumbents were in, and they claimed by differet 
patrons, no ſpoliation would lie, becauſe the right of a 
vowſon came in queſtion; but where they both claim 


Prxsloxs granted. out of churches, mortuaries, 


agatis, and by the common lawu. A penfion * 
alſo be ty ey at common Og by writ of . ; 


* 33 Af. 20. EE a> Tab. IV. 24. 
Vid. ant. vol. II. 198. „ 
matters of equity became cogniſable 38 Hen. VI. 19, 20. An A 
in the exchequer, by reaſon of the logie, &c. 31. : yy 
foit of the king, vid. ant. vol. III. * Vid. ant, yol- 11, 216. 
223. 2 Reg. 47. 2 | | 


ed for it as a penſion in this court, a prohibition: would 
x | Tt was held, in the time of Edward III. in an aftiſe, 
be a good plea to the juriſdiction of the temporal court, 
ſay that the land was a church-yard : this was con- 
mable with the law before laid down by Bracton 2; and 


d, the remedy was not by treſpaſs, but by ſuit in this 


ye a curate to perform divine ſervice, might proceed to 
abliſh ſuch right in this court, was conſidered as of 
o uſage ; notwithſtanding; an action upon the caſe was 
| maintainable for ſuch negle&t >: We find a ſuit for 
h-holding a chauntry was deemed good, upon conſulta- 
; which being within the ſame reaſon, gives fanction; 
t ſhould ſeem, to the other caſe: That pariſhioners 
tht be cited in a cauſe of contribution towards the re- 
tion of the body of a church, is proved from the ſtatute 
umſpecte agatis ©; from the Regiſter © ; and em autho- 
s in the time of * VIDE. 

T ſeems- unneceſſary to adduce - any en Rom 
ſtatutes or hooks of common law, to ſhew what coun- 
ance had. been given to the judicature of this court, in 
ell puniſhing of offences that ſavoured of impiety. If a 
of t chriſtian has any juriſdiction at all, it is ſurely in 
ters of this nature; and the legiſlature, inſtead of 
ing any ſpecial recognition of ſuch authority, has 
content to paſs it over under the general deſcrip- 
of mere ſpiritualia, or of crimes for which the puniſh- 
t of penance uſed to be inflicted f. It is true, that of 
years. the legiſlature had been induced to point out 
ain new ſectaries as objects of particular animadverſion; 
ide Goodall; &. © vid. ant. vol. II. 216. 
4 Afl. 8. Reg. 45. 48. 

id. ant. vol. I. 454. F. N. B. Conſult. 


itz: proh, 26. Vid. ant. vol. II. 416. 
2 Hen. VI. 52. „5 


* IH - | | H 


the claimant werit upon a preſcription; and afterwards CHAP. XXV. 


— 
HENRY VI. 


as once held, that if a perſon took trees in a church- 


rta. That a -pariſh or hamlet claiming a right to 
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CHAP. XXV. 


— — — — 
HENRY VI: 


EDW. 1V. 


ſeems {till to have continued; for upon compari 


Suits de If ane 
Idci. 


happened in the reign of Henry IV. and the ſpirit of t 
was maintained in ſome opinions delivered in the 
preſent reigns. In 38 Hen. VI. the ſame law was 


r Hen. V. 87. Vid. ant, vol. III. 1 11 Hen. IV. 88. 
$39. 20s: © | * 38 Hen. VI. 29. 


offence properly cogniſable in this court. Under the title 
perjury we come to conſider the breach of a voluntary ot 


had made an obligation, and had bound himſelf tot 


it was declared by Hankford juſtice, that no one ſha 


manner be compelled to perform lay contracts, which 


admitted by ſome others of the judges, and denied 


as to pay tithes or to marry, the breach thereof ſhoul 


HISTORY OF THE 


but they at the ſame time fully recogniſed the form 
authority of the biſhops ?. 
PER) VURx in an eccleſiaſtical cauſe, or matter, was 


whether taken privately, or publicly before an eecleſiaſti 
judge, as was common in theſe days. This has been j 
quently before mentioned, under the term of lz/to fidr, 
a diſputed object of clerical judicature. The fame doi 


of ſome caſes, in this and the foregoing reigns, there j 
contrariety that ſtands in need of ſome diſtinction to 
concile it. In the caſe of the vicar of Saltaſh, 


obſervance of it, by oath taken before the pope's colle 


be ſued before the ordinary for perjury, but where 
principal matter on which the perjury aroſe was d 
ſpiritual nature; for if it was otherwiſe, he might int 


longed only to the temporal courts ®. A few years afte; 
was likewiſe held, that where a man had ſworn ton 


a feoffment, he ſhould not, for the above reaſon, bel 
for breach of his oath in the clerical courti. Theſe c 


down by Forteſcue, in the exchequer-chamber, and 


none *. Again, in 20 Ed. IV. it was declared by.Þi 
that where faith was made concerning a ſpiritual mayor 


puniſhed in the 8 but not if it was un 


2 Stat. 2 * IV. c. 15, and > , Hen. IV. 1 f. Bro. F ef 


ENGL „ LAW: Ta 


poral matter !. Again, in 22 Ed. IV. where an oath CHAP, XXV. 
d been made for the payment of money, the ſame opi- N 
on was delivered; but the reaſon then given by Brian is, EDW. W. 

ale an action would lie for the money at common 
Theſe opinions ſeem only to confirm what had 
9 . been delivered by Bracton ®; | 


Bur notwithſtanding theſe declarations of the judges, it 
beyond queſtion, that the courts eccleſiaſtical did de 
7 hold plea of breach of oath and of faith falſified; or de 
i læſione, as it was termed (which was conſidered by 
canoniſts, in ſome reſpeRs, as the breach of a corporal 
h) even when ſuch oath or faith; voluntarily taken, 
for confirming of a matter temporal: and this ap- 
rs not only from the teſtimony of canoniſts; but from 
iſions in our courts of common law. It muſt be re- 
ected, how poſitively this object of juriſdiction is aſ- 
d by the conſtitution of Boniface, in the reign of 
ry III. in which it is claimed abſolutely; without any 
inction whether the cauſe was ſpiritual or temporal , 
ided there was no mention of chattels. Such matters 
alſo admitted to belong to. the clerical judicature, by 
ſtatute circumſpectè agatis, provided money was not de- 
ded?. Conformably with this laſt idea; it was held; 
e time of Edward III. that tho' the ordinary, in ſuch 
„ could not enjoin the party to pay the debt according 
is oath, yet he might enjoin him corporal penance 4 z 

h opinion was confirmed by one iti the 34 Henry VI. 

n it was held, that where a man bought a horſe, and 

e upon the Evangeliſts to pay 107. for it by ſuch a | 
if he broke his faith; an action of debt might be had | . 
ommon law, and alſo a ſuit pro laſione fidet in the 
ual court: and it was es this would be no prejudice 


o Ed. IV. 10. „ Vid, ant. vol. II. 79. 
42 Ed. IV. 26. „ Yid, ant. vol. II. 217. 
1d. ant. vol. 1 455. 1 22 All. 70. Fitz. Prohib. A 
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CHAP. XXV. to the ſpiritual court, becauſe the two proceedings y 
HENRY VI. for different objects". A new turn, however, was vin 
E DW. Iv. 


in læſione fidei ariſing upon a temporal matter, the ſpitt 
al court might puniſh ex cio, but not at the ſuit of 


required the proceeding to be ex icio rather than at | 


| ſo drawn as not to be liable to a prohibition : this wel 
give the reader at length, not only to illuſtrate the pre 


this court. The form of the libel is as follows: A. propeni 
judicio contra B. quod idem B.FIDEL SU} INTER POSITIC 
(or juramento ſuo medio) promiſit et ſe aftrinxit dif 
ſuum hujuſmadi non ſervands, ſed contra illud temeri weni 


fei ſuæ (or juramenti) interpoſitione hujuſmodi vii 


hujuſmadi ipſum ad præ miſſa fideliter ſervanda,ſecundun 


„is TORY OF THE 


to this doctrine by our courts of common law, in t 
latter end of Edward LV. ; for it was then declared by n 
and Littleton, without any one contradicting them, th 


party. This latter opinion was adopted in the next reig 
and is the lateſt opinion in our books of common law uy 
this famous queſtion. It is thought the temporal jud 


ſuit of a party, becauſe it was preſumed that the pu 
would not proſecute merely for the puniſhment of thei 
but for pecuniary ſatisfaction for the injury. 

LyxnDwoop, however, ſeems to entertain no ſuch 
tinction, but ſpeaks as if the proceeding might be it 
way ; and he gives the form of a libel, which he thi 


point, but as a ſpecimen, and the only one, of pleading 


V 
decem libras tali die fideliter foluturum ; quia tamen fl 
(or juramentum) idem B. dicto die adventente promi 


damnabiliter violavit, miniis canonict prætendens ſe i 
non ligari, cum re verd fidei interpoſitio (or juramen 


divinum, et inſtituta canonica, ſub pœnd peccati mai 
effeftualiter aſirinxerit, et aftringat. Duar? * 1 
gue requiritur in bac parte, petit pars dicti A. per 
domin num Naben antedictum pronunci on decerni, et d 


1 34 Fene VI. 70, r See A Apologie, ae. | 
12 Hen, VII. 22. | * 3m * 


ENGLISH LAW. 1 


i  ſupradiftum B. prefate ſuæ 2 iuterpoſitione (or CHAP. XXV, 
amenti vinculo) ad ſervandum et implendum promiſſa de — 
2 divino, et Juxta canonica inſtituta effettualiter, et ſub EDW. IV. 
nd peccati mortalis aftrittum et ligatum fuiſſe, et eſſe, 

non eundem B. fidem ſuam (or juramentum) huj uſmodi 

er? wvioldſſe, ac pro violatione ipſd canonice puniendum 

„ et puniri debere n. 

7 up nus far of offences of the firſt claſs: next as to thoſe 

he ſecond, concerning. which there is abundance of 


. 
— — — — . AKÜ— — — — 2 — —PUU— — D : 
=s 


at M imon-la w teſtimonies. As to uſury, we find it declared 
fiat. 15 Ed. III. c. 5. that the king ſhould have conu- 
he! e of uſurers dead, and the ordinaries of ſuch as were 


This divided empire was noticed before from 
nville *. | | | 
oTWITHSTANDING defamation is mentioned in the Pefamation. 
tes of circumſper?t agatis and articuli cleri as an ob- 
of ſpiritual cogniſance, without adding any qualifica- 
as to the nature of the defamation ?, yet an exception 
been lately introduced, ſimilar to that which governed 
any other points of diſputed juriſdiction. It ſeems, 
the tenor of Hankford's argument in the caſe of 
vicar of Saltaſh, before quoted, that if the defamation 

2 on a temporal cauſe, it was held not to be cogniſa- 
n the eccleſiaſtical court 2. So in the reign of Edward 
it was ſaid, that where a perſon charged another 
a robbery, the party diffamed could not ſue in the 
tual court, becauſe he might have an action at com- 
law ; and where an action of treſpaſs was brought for 
us taken, and the defendant ſued in the ſpiritual court 
defamation, a prohibition was granted. There is 
in the Regiſter a prohibition to a ſuit for defamation, 
re a perſon had been a witneſs on an inquiſition taken 
the king, and. the Party affected em Rae! in 


Lynd. 315.0, 2 Hen. IV. 15. . 3 
. ant. vol. I. 119. 2 18 Ed. Iv. 6. kD 
"id ant. vol. IL, 217, 291. 8 | 
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CH AP. XXV. 
pore 7 We have ſeen, that a ſtatute was made in the reign 


EDW. Iv. 


Feplefiaſtical 


Fourts. 


that was expreſsly aſſigned to the cogniſance of the fpirity 


both a ſpiritual and temporal crime, appears by ſome ci 
at common law of a very early date; where it is | 
down, that in caſe of goods ſtolen out of a church 
church-yard, the owner might ſue for them in this cou 
the ſame of trees growing in a church-yardf, Accord 
to Lyndwood, this was now deemed both a ſpiritual 
temporal crime®. Dilapidations were an object of ſpir 


beneſice, he ſhould be depoſed as a dilapidator of | 


and the like diſorders and immoralities were crit 
puniſhable in the ſpiritual court *. 


objects of juriſdiction in our eccleſiaſtical courts. | 


e 22 Ed. IV Re : Lynd, 90. 0. 


HISTORY OF THE 
this manner for the loſs he thereby was likely to ſuſtain 


Edward III. declaring, that a prohibition ſhould 80 to! 
ſuits for defamation againſt indictors . | 
TEE laying of violent hands on a clerk, was an offen 


court, by the ſtatutes of circumſpeciè agatis and of artin 
cleri*, and it now reſted intirely upon the diſtinction thy 
laid down; for it was held, in 22 Ed, IV. that if a n 
beat a clerk, and he ſued him in this court for his fin 
excommunication, he did well ; but if he ſued there 
amends, a prohibition would lie*, That facrilege y 


cenſure; for in the time of Henry IV. it was held 
Tirwhit, that if an eccleſiaſtical perſon made waſte d 


church; and depoſition was an act of the ſpiritual jucg 
We have the authority of Lyndwood for ſaying that! 
ceſt, whoredom, and any incontinence, ſimony, u uſd 
hereſy, perjury, witcheraft, fortune- telling, drunkenn 


Such was the mode of e i and ſuch were 


next to be ſeen what courts theſe were, and who pre 
in them. This, after what has AY been ſaid, need 


ACC 
'» Reg. . | F , Hen. II. and 17 Hen. cu 
© Vid. ant. vol, II. 459. vid. Fitz, Prohib. 14. 26. 
An Apologie, &c. 56, 5 Lynd. 315-49. 
4 Vid. ant, vol, * 292. „ Hen. V. 9. 


Ge 
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ain us long. An Engliſh biſhop, conſiſtent with the CHAP. xxv. 
zeme we have juſt given from the canon law *, had ſpiri- . 
al juriſdiction thro' his whole dioceſe. The perſon who EDW. Iv, 
zcuted all of this charge which did not belong to the 
ar by reaſon of his order, was called a chancellor; 

' it is remarkable that he is not ſo named in any of the 
mmiſſions he holds, nor executes the proper duty of a 
ancellor. In early times, it is ſaid that biſhops had ſuch 
officer, who kept their ſeals. The chancellor of a biſhop - 
this country uſually holds two offices, that of vicar- 
zral, and that of officral principal; both which have 
en mentioned as appointments known to the canon Jaw !. 

e firſt was to exerciſe juriſdiction purely ſpiritual ; as 
tation, correction of manners, granting inſtitution, 
a general inſpection and ſuperintendance of things for 

> preſervation of difcipline and good government in the 
rch. The buſineſs of the latter (in which we are more 
ticularly intereſted) was to hear cauſes. Though theſe 
0 offices have been uſually granted together, yet there 
inſtances of vicars-general being appointed ſeparately, 
on occaſional abſence of the biſhop ; which, indeed, 
s the original deſign of ſuch an eſtabliſhment. 

"HE authority of a chancellor, like that of his biſhop, 
generally given ſo fully as to extend over the whole dio- 
ge to all matters and cauſes eccleſiaſtical But a biſhop 
gut create ſome exceptions to this general juriſdiction, 
giving a limited one to a commiſſary. A commillary*'s 
hority was reſtricted to certain places, and to certain 
ſes. Theſe officers correſpond with what the cano- 
s called officiales foranei n, as if reſtrained cuidam foro 
ly of the dioceſe. Another exception to the juriſdiction 
the chancellor was that of an archdeacon. In ſome arch- 
aconries, partly by grants from the biſhop, and partly 
cuſtom, the archdeacon exerciſes both ſpiritual and ju» 


& Vid, ant. 4. Vid. ant. 6 © Vid, ant, 6. 
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CHAP. xxv. dicial authority; and this, as to cauſes and things, is d 


— — — 
HENRY VI. 
EDW, IV. 


424 7 


lor, inaſmuch as he does not receive it by delegation, but has 
it jure ordinario, as ordinary ; ; and where he does not preſide 
himſelf, he appoints an official, who, from his reſtriCtionty 


7 miſſary of the biſhop. The title given to "al ſpiritual court 


official principal of the biſhop ; and in ſome there was al 
ſome archdeacon. Beſides theſe, there were courts of the 
the other biſhops ; the other was a ſuperintendance oe 


the biſhops of their reſpective provinces. The archbiſhy 
of Canterbury was conſidered as legatus natus in England? 


eccleſi a fanfte Marie de arcubus; and ſo from the churd 


| arcubus. The court of peculiars was held by the dean“ 
the peculiars, having juriſdiction over the thirteen parithe 


5 the biſhop or archdeacon, but to the archbiſhop. Tube 


more or leſs extent in different places; and in ſome 3; 
peculiar and exempt from the biſhop, i in others only concur. 
rent. But this limited juriſdiction of the archdeacon di. 
fers from that of the commiſſary, and alſo of the chancel, 


certain places and cauſes, may be reſembled to the com. 


was that of conſiſtory. | 
Tus there was in every dioceſe a court held WR th 


one held by the biſhop's commiſſary, and by the official d 


archbiſhops who had two Juriſdictions ; one dioceſan, li 


He had five courts; the court of arches, two courts d 
peculiars, the court of audience, and the prerogatit 
court. The former was uſually held in Bow church, call 


this court was called curia de arcubus : ; and it was held h 


the official principal of the archbiſhop, called cialis d 


called the peculiars of the archbiſhop i in London: the den 
uſed alſo to hold his court in Bow church. The othe 
court of peculiars was held by the ſame perſon by the tit 
of Judge of the peculiars, and he had juriſdiction over fiſt 
ſeven pariſhes lying in different dioceſes, and not ſubjectt 


court of audience _ to be held in the archlaſbop' 8 pal 


* Vid. ant. 6. : 
5 befor 
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ore auditors, who heard ſuch matters, whether of con- CHAP. XXV. 
tions, or voluntary juriſdiction, as the archbiſhop thought Cr 
to reſerve for his own determination : they prepared EDW. IV. 
dence and other materials to lay before the archbiſhop 

his deciſion. . This was afterwards removed from the 

hbiſhop's palace, and the juriſdiction of it exerciſed by 

maſter, or official of the audience, who held his court _ 

he conſiſtory place at It. Paul's. The great offices of | 

cial principal of the archbithop, dean, or judge of the 

uliars, and official of the audience, have ſince been 

ted in one perſon, under the general name of dean of 

arches, who is alſo vicar- general of the archbiſhop * 

eſe courts are at preſent all held in Doctors Commons, 

s alſo the prerogative court by the judge of the prero- 

ve court. This court was for the cogniſance of all 

8, where, the teſtator having bona notabilia, the-proof 

val adminiſtration, | according to eg belonged to 

archbiſhop by a ſpecial prerogative p. The curia de 

ubus was known under that name long before the 

n of Henry I. | f 

\LL ſuits were to be commenced in \ the court of. the- 

ial principal of the dioceſe, unleſs the place where the 

e of ſuit aroſe was within a peculiar and exempt juriſ- 

ion, whether of an archdeacon, or the archbiſhop; 


ten before the official of the former, or the dean or 
in ge of the peculiars of the latter, as the caſe might be. 
the 


re lay an appeal from the archdeacon or his official ta 
biſhop, that is, to his official principal; and from the 
ial principal of the biſhop to the archbiſhop, that is, 
is official principal; for the conſiſtory of the official 
cipal being in effect only the court of the biſhop, the: 
al, if to him, would be ab eadem ad eundem. From the 
biſhop the regular courſe of appeal was to the pope. 
appeal could be carried per ſaltum from the archdeacon 


* Joh, 254. 257, cf 2004, Vid ant, 77 


to 


1 if 


ß HISTORY OF THE 


CHAP. xxv. to the archbiſhop ; tho” a rule of the canon law, as we hay 
yo ne ſeen, allowed ſuch premature appeal to the pope in al 
EW. IV. ſtage of the proceeding *, | 

_ SUCH were the eccleſiaſtical courts, and I their & 
pendence on, and relation to, each other. Such they fi 
continue, with very little alteration, except in the point. 
papal reviſion and controul, which was taken N in th 
reign of Henry VIII. 

TE common-law juriſdiction, bs which the ſpirity 
court was controuled and circumſcribed, ſeemed of la 
to be enlarging its powers of attack; for prohibition 
which hitherto had been confined to the chancery a 
king's bench, were now held by all the judges of the cor 
mon pleas, upon view of former precedents, to bely 
alſo to that court. But they made the following diſtin 
between this court and the others ; that in this there m 
always be an original writ depending for the ſame mati 
otherwiſe they had no authority to prohibit: inſtead, then 

fore, of granting a prohibition, as the king's bench, 
| the firſt inſtance, the courſe was to get an original writ 
prohibition out of chancery, returnable in the comm 
| pleas, commanding the juſtices to make attachment. 
was on the ſame occaſion agreed, that the common ple 
had authority, in the Mes manner, to grant writs of c 
ſultation *. 

Tur reader has "REN detained ſo long with the detai 
the juridical ſyſtem which prevailed in our eccleſiaſi 
courts at this time, that he will probably be cont 
with a flight notice of what was done by the cleri 
legiſlature. Our attention has not been drawn to 
tranſactions of the provincial ſynods, ſince we mentia 

the conſtitutions of archbiſhops Peckhany and Winchell 
in the reign of Edward I. From that period down to 
| preſent, the archbiſhops of Canterbury had held n 
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ho vincial ſynods, and made various conſtitutions therein, CHAP. XXV. 
Wh 1322 2 ſynod was held, and conſtitutions made by ATFNNT II. 
alter Reynolds ; ; in 1328, 1330, 1332, by Simon EDW. Iv. 
lepham; in 1342, and 1343, by John Stratford; in 
351, 1350, and 1362, by Simon Iſlep; in 1367, by Simon 
zngham 3 in 1378, by Simon Sudbury; in 1391, by 
n illiam Courtney; in 1398, by Roger Walden; in 1408, | 
Thomas Arundel; in 1415, 1416, 1430, 1434, and 
30, by Henry Chichley ; in 1445, by John Stafford. 
hile the province of Canterbury was thus regulated by 

e care and induſtry of ſucceſſive prelates, there appear no 
oviſions made for the like purpoſe by the archbiſhops of 

e other province, except the conſtitutions of William de 
Zouche in 1350; thoſe of John Thorſby in 1363, 
ich were partly a republication of thoſe of the former 
elate; and thoſe of John Kemp in 1444, which were 
rtly tranſcribed from fome of Winchelſey's in 1305. 
his ſeemed a defect in the clerical polity ; to remedy 
hich, and to reduce the order, diſcipline, and judicature 
the national church to ſome uniformity, it was pro- 
ded in 1462, in a convocation of the clergy of York, 

Id by William Booth, that the effect of the conſtitu- 
dns of the province of Canterbury, had, and obſerved, 

d being no wiſe repugnant or prejudicial to thoſe of 
ork, ſhould be admitted into that province, but not other- 

ſe, nor in any other. manner; and for that purpoſe 
ould be inſerted and incorporated with them. Thus 

is a body of national canons collected for the obſervance 
the whole kingdom. As matters of diſcipline were 
mly ſettled according to the Romiſh ſcheme, and the 
ncipal oppoſition to it, which had been raiſed by Wick- 

s followers, was now filenced, the convocations had 

le of moment to engage their attention; and we accord- 
7 find nothing of importance added to the above body 


© Johaſon's Canons, vol. II, WP 
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CHAP. XXV. of conftitutions. The whole of theſe, from the time d 


HENRY VI. 
EW. IV. 


: valuable OT of Englifh eccleſiaſtical law. 


The king and 


government. 


any remarkable regard for it. The following facts related of 


the nation was in arms, and the throne was overturned | 
ſueceſſive revolutions, the courts of law e an enti 


parts of the kingdom; nemint, etiamſi domeſtico ſua, par. 


that prince, and the difficulties oecurring in his govern- 


ry IV. and V. to recover itſelf. This it effectually did; an 


419- | y Hate's Hiſt. 174. 


HISTORY OF THE 


Lanfranc as far down as 1430, were digeſted and com. 
mented on by Lyndwood, and in that form preſented 


IEC he 1 "CF 1 SOR OE 
THERE is no mention that the firſt of the Kings whoſe 
reigns we have now been reviewing, took any perſonal col. 


cern in providing for the im ee our law, or ſhewel 


Edward IV. place him in a different light. It is ſaid by ths 
writer of the Hiſtory of Crowland Abbey, that this kin 
went in perſon with the judges to try criminals in different 


cent, quo minus laqueo penderet, fi in furto vel latrocini 
deprehenſus fueritu. We are told alſo, that in the ſeconl 
year of his reign he fat three days together, in Michael. 
mas term, in the court of king's bench; to which attcn- 
dance he was excited by a frong OY it is faid, to under. 
ſtand the law *. 

Uro the whole, the law was left to itſelf to maintain 
its ground as it could, amidſt the convulſions which the 
nation underwent during great part of this period. During 
the reign of Richard II. the dignity of the law, togethe 
with the honour of the kingdom, through the weakneſsd 


ment, ſeemed {ſomewhat to decline ?. When the law ha 
taken this unfavourable turn, it . every encourage 
ment from the ſettled ſtate of things in the reigns of He 


having gather ed ftrength, it began to Aouriſh in a mannd 
which enabled it to withſtand all ſhocks from the politic 
world. In the latter part of the reign of Henry VI. whik 


4 


— 


Gale, vol. I. 55% Bar, Stat, Stat, 429. 


Tuff. Cont. of Than. 184. Bar, | 
| | | Peace 


ENGLISH LAW. 


eace; and juſtice was adminiſtered with a preciſion, 
earning, and effect, that was not ſurpaſſed in any times 
fore or ſince. Both theſe A abounded with emi- 
ent lawyers. 

EDWARD IV. with all his regard to the laws, was guilty 
f ſtraining the conſtruction of them to gratify his reſent- 
nents. It is a common ſtory of this king, that having 
illed a favourite deer of a Mr. Burdet, of Arrow in 
arwickſhire, that gentleman vented his reſentment by 
iſhing the horns of the deer in the belly of the man who 
ad adviſed the king to that inſult upon him; for which 
e king ordered him to be proſecuted as for ede and 
at unhappy gentleman was beheaded. This man is ſaid 
y others to have been proſecuted (no doubt under a ficti- 
Jous charge) for poiſoning, ſorcery, and inchantment =, 
Id that he was attainted by parliament. Theſe ſupernatural 
ifts were conſidered as common, and the ſuppoſed exer- 
ſe of them was puniſhed as a very heinous offence in 
joſe times: one John Stacy was executed for a charge of 
at kind in this reign. | | 
nt RICHARD II. raiſed money upon the ſubject without con- 
1 tnt of parliament; a ſtretch of prerogative which neither 
rio” IV. V. nor VI. ever attempted. It is remarked of the 
ether Wo:ſe of Lancaſter, that its princes always paid a regard 
els d che rights of the people; a policy to which they adhered 
being obably to avoid exciting any ſpirit to queſtion their title 
v ha the throne. This temper in the crown contributed to 
age ic the houſe of commons into great conſideration during 
eſe reigns : they became more jealous of their rank in 


ion. It is to be attributed to this, that when Edward IV. 
rented a new method of raiſing money without aſſent of 
irliament, it was thought yy to 95 it the * 
ime of a benevolence. 


TukRE happened in 31 Hen. VI. 2 fact which + cy 


_ ® Stowe's Chron: 430. 
ture. 
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CHAP. XXX. 


— — 
HENRY VI. 


EDW. IV. 


e ſtate than ever, and particularly on this ſubject of tax- 


ringed the privileges of this riſing part of the legiſla- 
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CHAP. XXV. ture. Their ſpeaker, Thomas Thorpe, was taken in ex 
HENRY VI. 


EDW. Iv. 


any cauſe but treaſon, felony, or ſurety of the peace, 


only be accounted for from the prevailing prejudice ink 
vour of that great pretender to the throne. 


proceedings as in the former periods. Even in a time 
of Glouceſter, in the reign of Henry VI. a ſtate-crimin 
was ſentenced without any trial. Sir John Mortimer! 


been committed to priſon, and having eſcaped was indidt 
for that eſcape : the indictment was removed into the hol 


_ againſt the duke of Suffolk. This nobleman was impeach 


for all the lords ſpiritual and temporal then in town toi 
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cution in an action of treſpaſs de bonis aſportatis, at theſu 
of the duke of York, then preſident of the parliamen 
The commons made a repreſentation of this to the kin 
and lords, and they conſulted the judges ; who were 
opinion, that if a member of parliament was arreſted ii 


for a judgment had before parliament, it was uſual for {ud 
perſon. to be diſcharged from the arreſt. But, notwithſtan 
ing this dire& and expreſs opinion, the lords came to an 
ſolution, that the ſpeaker ſhould continue in cuſtody, nd 
withſtanding his privilege of member and ſpeaker a. Th 
commons acquieſced in this reſolution, and choſe anoth 
ſpeaker in his place. This temper in the commons e 


THERE ſeems to be the ſame irregularity in crimin 


tranquillity, and under the adminiſtration of the good dul 


of lords, where he was adjudged guilty, and was execute 
However, here had been an examination by the juij 
leaſt who found the bill; and we have ſeen that, in d 
early ages of our law, that was the utmoſt which a priſon 
was entitled to. 


In 27 Henry VI. we 1 a very hs bd 


by the commons. The duke upon his knees denied 
whole charge before the lords. At length the king f 


chamber. There the chancellor put the queſtion to! 


ENGLISH LA W. 


ered by referring to his former denial of the charge ; 
Ia, proteſting his innocence, put himſelf intirely on the 
ng's mercy and award. Then the chancellor, by the 
g's command, pronounced this ſentence : - That ſince 
Ithe duke did not put himſelf on his peerage, the king as 
o the articles of treaſon was: doubtful; and as to the 


vice of the lords, but as one to whoſe order the duke had 
ſubmitted himſelf, did baniſh him the realm and other his 
dominions for five years. After this, the lord high- 


Nuired it to be enrolled, that the faid judgment was by 
king's own rule, and not by their aſſent; and alſo re- 


ample be barred of their peerage and privileges ©, 

Tur memorials of the law during this period conſiſt 
the ſtatutes, rolls of parliament, the year-books, and 
ne law-treatiſes. Many inconveniences ſtill aroſe from 
antient method of making the ſtatutes from the petition 
d anſwer on the parliament- roll. To remedy theſe, 
put the end of the reign of Henry VI. or beginning of 
ward IV. the practice was introduced of putting the 
viſions intended to be made, into the full and complete 
of an act of parliament, in the firſt inſtance; which 
s theidentical inftrument that received the king's aſſent. 
o this they uſed to prefix this title: Item quædam petitio 


5; a title which imported in the terms of it a remem- 
ince of the antient method of preferring a petition. 
is title is now diſuſed ; but, excepting that circum- 
nce, this is the preſent way of paſling acts of parliament. 
e language of the ſtatutes during the reigns of Henry 
and Edward IV. was ſometimes 0 but more 


ally French 
2 Park, Hin. =] Il 273. 


nſtable ſtood up on behalf of the biſhops and lords, and 


2 
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articles of miſpriſion, the king, not as judge by the ad- 


ired, that neither they nor their heirs ſhould by this 


The ſtatutes, 


Pibita fuit in hoc parliaments FORMAM ACTUS in ſe con- 
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7 added Statham's Abridgment. 


Forteſcue. 


law merely for the ſake of governing © in the arbitrary 

allowed by that law, which declares, guod principi plack 
legis babet vigorem. He then proceeds to examine ſome ob 
points of difference betq een the civil and common | 


the former; ſo that they are much more worthy of noi 


| Judges given more at length. The ſecond part of He 


Quint, as it is called, are full of excellent learning. 


be more barren, ſpending itſelf in much n of lit 


'Giders at length the mode of trying matters of fact by ju 
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Or the year- books of Henry VI. and his ſucceſſon 
may be ſaid; that both the matter and ſtile of them 
more ſuited to the reading of a modern lawyer than any 


than thoſe of the preceding reigns. They contain 
fuller account of what paſled in court ; queſtions of | 
are more thoroughly. debated, and the opinions of f 


VI. and the whole of Edward IV. particularly the ly 


firſt part of Henry VI. is pronounced by a great lawyer 


moment, and long ſince out of ule d. 


Tut other productions of the . of this pen 
which have come down to us, are ſome law-treati 
One of theſe is Forteſcue's book De Laudibus Legum 4 
gliæ; the other is Littleton's Tenures; ; to which may 


Sis John Forteſcue, who had been ſome time chi 
juſtice of the king's bench, is ſaid to have written this wa 
De Laudibus Legum Angliæ, while he was enduring 
exile with the prince of Wales, and others of 
Lancaſtrian party, in France. Sir John was then n 
chancellor; and in that character he ſuppoſes hi 
holding a converſation with the young prince on then 
ture and excellence of the laws of England compared u 
the civil law, and the laws of other countries. He c 


and ſhews how it excels that by witneſſes. He info 
us, that ſome of our princes wiſhed to introduce the c 


"ws 34, 35 36. 


_ © Hale's Hiſt, 176. : 
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ways dark in favour of our own, particularly i in the CHAP, XXV. 
lowing inſtances : the baſtardizing the iſſue born before LR 
dlock f, partus non ſequitur ventrem, SED SEQUITUR ED. Iv. 
\TREM; guardianſhip committed to thoſe who could 
t by law ſucceed to the inheritance s; and i in the puniſh- 
nt of theft no regard paid to a diſtinction between fur- 
manife tum & non manifeſtum h. . He concludes his 
ok with a ſhort account of the ſocieties where the law 
England was ſtudied, the degrees and ranks in the pro- 
ion i, with the manner in which they were conferred : 
theſe are ſubjoined ſome ſhort remarks on the conduct 
d delay of ſuits: 

ls treatiſe ſeems to be 1 as an introduction to 
e more particular work on the Engliſh law; the ob- - 
t of it being rather to take off the diſcredit which ſome 
ilians had endeavoured to throw on it, and to promote 
ore general acquaintance with it among perſons who 
not ſtudy it profeſſionally. It is written in a tolerable 
in, and diſplays ſentiments upon liberty and limited go- 
ment, which one would hardly expect to find in a wri- 

Nor this period. There runs through the whole an air of 
bity and piety; that conciliates the attention of the rea- 
in. ſpite of the many ſcraps quoted from the Fathers; 
ch are interſperſed profuſely, and often very much 5 = 


of ſeaſon. This is the principal work of our au- 
, to whom we are indebted for fome others of leſs 


ITTLETON was a judge of the common-pleas in the Littleton, 
n of Edward IV. and compoſed his book of Tenures 

he uſe of his ſon, to whom it is addreſſed. It contains 

2 books ; the firſt; upon eſtates ; the ſecond, upon 

res and ſervices; which two were deſigned to explain 

e at large the principal ſubje& of the old book of te- 

: the third diſcourſes of ſeveral incidents and conſe- 


hap. 4 # Chap, * + Chap. 4. Chap N 
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the great character of the writer when a judge. - 
ward III. been cultivated with a minute attention: th 
our author wrote, had produced many additions and mol 
fications of it, till this branch had grown into a veryn 


| fined ſyſtem, conſtituting, in every reſpect, the moſti 


tions had rendered the old treatiſes of the law in a gre 


Mirroir, tho? of a later age. In this ſtate of things, 


ſhould explain in a methodical way the new learning i 
had ariſen on the ſubject of tenures and eſtates. This 


rank above all writers on the Engliſh law. 


not a ſtrict adherence even to his own plan, by preſen 


to conſiſt in the great depth of his learning, and fimpli 


yet ſignificance of ſtyle, that is always clear and exprd 
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quences of tenures and Ae This little treatiſe » 
acquired more notice than any other book in the lay; 
which is to be aſcribed partly to the nature of the ſubjed 
partly to the manner in which it is treated, and partly t 


TRE learning of real property had in the reign of I; 


period which had elapſed from that reign to the time whe 


tricate part of our juriſprudence. Theſe later determin 


degree obſolete. Bracton, tho' more full than any oft 
reſt, being more antient, afforded no light in that for 
queſtions which were now uſually canvaſſed, and ma 
of which had originated intirely ſince his time: | 
leſs was to be expedited from Fleta, Britton, and 


was an undertaking much to be wiſhed, that ſome 


author has done, with a felicity which has placed himi 


IF we enquire what is the excelience which has enti 
this writer to ſo high a character, it will be found to b 
a particular kind. It is not an accurate arrangement 
his ſubject; not a remarkably apt diviſion of his matt 


a cloſe conneclion between the matter and title of a d 
ter; in all which he is ſometimes more defective than 
ters of inferior note: the excellence of | Littleton { 


of his manner; in a comprehenſive way of thinking 
a happy method of explaining; with a certain plat 
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nces. In this, however, he does not differ much from 


ions delivered in court, had not got into that practice of 
puching authorities which has obtained ſo much ſince. 


ttled, he generally ſtates the different opinions on it, 
d then gives his own reaſons for differing or agreeing 
ith either : and where he does not deliver an opinion 


is inclined to adopt. This open and candid way of diſ- 
fling, added to the known abilities of the author, ac- 
ired him great confidence with poſterity : any thing out 
Littleton has been uſually taken upon that authority 
one. Thus, the want of references, which at firſt might 
m a want of authenticity, has in the end adminiſtered 
the fame of this writer; as opinions which otherwiſe 
icht be vouched from an adjudged caſe, are now wholly 
ſted on the words of Littleton: 

Tax undiminiſhed reputation which this author ſtill 
ſeſſes, is owing principally to the chaice of his ſubject. 
ne law of tenures and eſtates; as underſtood in the time 
Littleton; is at this day the beſt introduction to the 
owledge of real property ; and though great part of this 
lume is not now Jaw, yet ſo intimately was the whole of 
it ſyſtem connected, that what remains of tenures can- 
t be underſtood without a knowledge of what is abo- 
ed; and therefore the parts of Littleton which are 


e may {till fay what the author pronounced of his work 
another reſpect: « Though cet᷑tain things which are 
moved and ſpecified in the ſaid book; are not altogether 
aw, yet ſuch things ſhall make thee more apt and able 
fy 
lain 
ö j | ; * Litt. Epilog. | . 

—_—_ - e Brnbr 
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s cotemporaries, who even in their arguments and opi- 


/henever he has a point to handle which is not thoroughly 


w obſolete; are ſtudied both with profit and 1 


0 underſtand and a zppfehend the MED, and reaſons 
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Tis author uſually quotes no authority for what he ad- CHAD. xxv. 
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the law, and whoſe name never appears greater than yi 


this iſland. As the Norman lawyers made Glanvilk 
model upon which to form their couſtumer, and give ſyſt 


every propoſition conſidered in all its conſequences; | 
was tranſlated, commented, analyſed ; every method y 


ployed the labours of the learned and induſtrious. 


with a very copious and minute commentary on this bod 
in which he has carried his attention to the import of ei 


has lately compoſed a comment on Littleton, as the 


HISTORY OT THE. 


 BxsIDE this, the law of tenures and eſtates has alya; 
been thought the moſt natural entrance into the ſtudya 
the law in general; this ſmall volume, therefore, becm 
the firſt book which was put into the hands of the fy 
dent; and while it was conſidered by practicers and th 
courts as a work of the higheſt authority, it was at th 
ſame time the inſtitute to Engliſh juriſprudence. Lay 
yers gave their earlieſt and lateſt application to the text. 
Littleton : every ſection and ſentence was weighed, a 


contrived to gain a complete knowledge of its cn 
tents. Perhaps no book, in any ſcience ſo confined 
the municipal laws of any country muſt be, has more es 


writer, who was himſelf one of the greateſt ornaments 


accompanied with that of our author, furniſhed the wai 


word fo far, as to make intereſting. remarks on his ver 
cæteras. The fame of Littleton has, not been confined 


to their juriſprudence, a modern writer. of that count 


help towards illuſtrating the cuſtoms and laws ol t 


This commentatoris M. Howard, 
advocate of the parliament of Nor- 


- mandy, whoſe edition of our older 


to conſider in another place. Vid. 


law tracts we have had occaficn 


ant. vol. II. 28 3. in the notes. It is 
unneceſlary to add any thing to what 


e there threw out with regard to 


this gentleman's qualifications to com- 


poſe commentaries upon our laws. 


Upon the whole we are obliged to 


tions upon Littleton, none # 


ruir, with emendations of the! 


ir 


this foreigner ; for if no E 
lawyer would write ſuch ob 


be at the pains to give us a nes. 
tion of Fleta, Britton, and the 


berleſs errors in their texts. 
latter work will always be of U 
the common lawyer, and the ſa 
is ſach as will never miſlead | 


8 fl 
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Tar learning of the law was thrown into a more me- 
odical form than it had ever yet received, by Statham, 
zo was 'a baron of the exchequer in the time of Ed- 
rd IV. This was in his Abridgement of the Law ; 
ng a kind of digeſt, containing moſt titles of the law, 
anged in alphabetical order, and compriſing under each 


ciſe manner, The plan of this work was entirely new, 
] conceived with ſome judgment, though the execution 
s imperfe, and left open to improvement, The caſes 
ſtrung together with reference to nothing but the time 
heir adjudication, without any regard to the connexion 
their matter, With all its incompleteneſs, this muſt 
e been a very valuable work at the time it was 
piled, when the helps to the law were few and 
ined, This Abridgement has ſerved as a model to 
rs in later times; which, without the merit of origi- 
ty, have ſurpaſſed their maſter's performance in me- 
ch preciſion, and extent, This work had the fate to 
ff leſs uſe than, perhaps, any performance that, in the 
re of it, ſeemed to aim at ſuch general utility. It is 
7 doubtful whether it was printed before Fitzherbert's 
idgement, which came out in 1514; and whether it 
printed a little before or a little after, the need of it 
intirely ſuperſeded by the latter work. 

OMEWHAT prior to theſe, a work of a more exten- 
certainly of a much more difficult and laborious, 


Ire was produced on the ſubject of our eccleſiaſtical 
ial principal to archbiſhop Chicheley. The learned 
oſt every conſtitution made in ſynods of the province 


he decretals of Pope Gregory IX. ſo juſtly eſteemed 
moſt ſyſtematic — valuable part of the canon law. 


ad adjudged caſes, abridged from the year-books in a 
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This was the Provinciale of William Lyndwode, 
oniſt has here digeſted under heads the ſubſtance of 
anterbury, from the time af Stephen Langton down 
chbiſhop Chicheley. The method he has taken is that 


RI "IS 
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CHAP. XXV. To this digeſt he has added a' very copious and minute 
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comment, replete with every illuſtration. that could be fur. 
niſhed from an intimate acquaintance with the writings of 
foreign canoniſts, and a long experience in our own ec- 
cleſiaſtical courts. The comprehenſiveneſs of this, as 
well as the merit of its execution, has contributed to place 
Lyndwode much above his predeceſſor ohn de Athong, 

Who had led the way in this walk of ſtudy, by his gloß 

on the legatine conſtitutions of Otto and Ottoboni. With 
this diſtinction in favour of Lyndwode, theſe two writers 
have obtained great authority with poſterity: they are 
regarded both in the ſpiritual and temporal courts, as con- 
taining undeniable evidence of the practice and law of 
their reſpective periods; and as they were inſtrumental i in 
fixing both in aſter- times, their works are conſidered as 
the depoſitories of the common lay of the church and of 
the eccleſiaſtical courts. 

LyNDwoDe, in following the arrangement of the de- 
cretals, has been thought to ſacrifice perſpicuity to me- 
thod, for that the matter of our conſtitutions does not fall 
eaſily into the order into which he has endeavoured to 
force them. His ſtyle of commenting likewiſe is not les 
able to exception. Surely no one was ſo. apprehenſive as 
he appears, leſt a word of his text ſhould paſs without 
being thoroughly underſtood n. Every term has its com- 
ment; and rather than not ſay ſomething, he too often in- 
dulges himſelf in unneceſſary remarks and digreflive de- 
tails. This makes his gloſs extremely minute and deful- 
tory ; ſo that to read it at length is tedious, and tp ſearch 
for information on a articular: point, is generally a fruit- 
leſs labour. Notwithſtanding theſe defects in Lyndwode, 
which too, perhaps, were the literary failings of the age 
in which he wrote, his labours have not been ſurpaſic ied by 
55 N ſuperior N or induſtry | in-Jater ümes. The pages 


m » Gibf, Pref. 12. ; 
| 0 
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of this old writer, and the {till 1 3 we ham juſt 
mentioned, continued for many years the only teſtimonies 
of our eccleſiaſtical law. To methodiſe or illuſtrate the 
exiſting materials, or add to them by making public 


reports of adjudged caſes, are the two ways of promoting 


legal knowledge; in one of which the practicers in our 
eccleſiaſtical courts have done very little, and in the other 
nothing at all; ſo little did they improve the advantage 
given them by Lyndwode over the common-lawyers, who 
at that time had nothing of equal extent and utility on the 
practice of their courts . 

Tux art of printing being introduced into England by 
Caxton about the cloſe of this period, we are naturally 
led to enquire what uſe was made of it towards propa- 
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Printing of 
law- books, 


gating a knowledge of our laws and conſtitution ; but 


ſuch has been the careleſſneſs of that age, or the deſtruc- 
tion of time, that nothing very authentic can be obtained 
on this ſubject, The firſt book known ta be printed by 
Caxton, in England, was the Recuyel of the Hiftoryes 


of Troy, in 1471. While his preſs was employed in 


multiplying copies of Reynard the Fox, the Death of 
King Arthur, the Hiſtory of Charles the Great, and other 
popular fables, and hiſtories worſe than fables, there is 
no proof that the profeſſion of the law were indebted to 
him for one printed book. There is a copy of Lyndwode's 


Provinciale, which having Caxton's mark, and Wynkyn 


de Worde's colophon, was certainly printed by the latter. 


The ſtatutes of Richard III. without name or date, tho? 


uſually attributed to Caxton, are equally doubtful. The 
ſame may be ſaid of the ſtat. 1, 2, and 3 Hen. VII. 
The printers next in point of time were Lettou and Mach 


linia; who are een to have been Caxton's ſervants, 


" This is ſaid upon a ſuppoſition, ceaſed to be of that uſe to practicers 
that by the lapſe of two hundred whichhe otherwiſe would have been. 


years, and the changes that had Typog . Antiq. pa. 8 rr. 


taken plac in our avi aden had 104. 
1 94.1 1 
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and had begun to print for themſelves i in partnerſhip, i in 
the years 1480 and 1481. 1. There is an edition of Little. 
ton's Tenures printed by theſe printers, without a date; 
and this book is ſuppoſed to have been put to the preſs by 
the author himſelf, who died in 1481. There is a book 


intitled Vieuæ Abridgement des Statutes, which, from the 


types and marks, 1s ſuppoſed to have been printed at the 
ſame preſs and at the ſame time. Theſe may therefore be 


conſidered as the firſt printers of law; though they had 
no patent or ſpecial authority for ſo doing. Some books 


are found with Machlinia's name ingly, and others are 


thought to be his, from comparing the letter and wark : of 
the former kind, is the year-book 34 Hen. VI. ; of the 
latter is the 33d, 3 5th, and 36th years of the ſame king?, 


To theſe may be added the ſtatutes of the firſt year of 


Richard III a. About the fame time ſome ſtatutes were 
printed under the title of Nova Statuta, containing the 
ſtatutes concerning the Deſpencers, thoſe of Edward [I], 


| Richard II. Henry V. Henry VI. and thoſe of Edward IV. 


down to the 22d year, All the foregoing ns were in 
folio". 


Tx flouriſhing Rate of the law during this 0 may 
be collected from a ſhort account of the law-ſocieties, 
and ſome circumſtances relating to their members. We 
are told, that in the reign of Henry VI. there were ten 


leſſer inns, which were called inns of chancery, each con- 


taining at leaſt one hundred ſtudents, and fome a great 


many more. Theſe were deſigned as places for elementary 


ſtudies: here they learned the nature of original and Judi- 
cial writs, which were then conſidered as the firſt princi- 


ples of the law ; and for this reaſon theſe inns were deno- 
minated from the chancery. When young men had made 
ſome progreſs here, and were more advanced in years, 
then they were admitted into the inns of court. Oft theſe 
there were four in number, which we have before men- 
2 Typog. Antiq. 111, 112,173. 1 Ibid, did. 1147 115. 
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of theſe, it is ſaid; contained two hundred ſtudents *. 
Wr are informed by a writer of this time, that a ſtu- 


er ann. and proportionably more if he had a ſervant, as 


aw were generally ſons of perſons of quality. Knights, 
arons, and the greateſt nobility of the kingdom, often 
placed their children here, not ſo much to make the laws 
heir ſtudy, as to form their manners, and preſerve them 


author, all vice was there arſcountenanced and baniſbed, 


omplſhments t. 

Tux degree of ſerjeant at 15 was conſidered in a very 
reſpectable light: none could be a judge in the king's 
bench or common-pleas, but one who had been firſt a 


ſerjeant, till he had been in the general ſtudy of the law 
abovementioned at leaſt for ſixteen years, which probably 
meant from his firſt entrance at an inn of chancery. The 


author, there were revels and feaſting for ſeven days to- 
gether, as at à coronation. The expence each ſerjeant was 
at ſeldom fell ſhort of 2601. out of which one-ſixth was 
uſually expended on rings. Sir John Forteſcue, to whom 
we are obliged for all this information, ſays, that it coſt 
him Fol. in rings: we may conjecture from this what 
the profits of practice muſt have been”. They were 
generally called the king's ſerjeants, becauſe they were 


* Vid. ant. vol. IL. 359z and Forteſc. de Laud. c. 49. 


yol. III. 152. | 2 Ibid. 6 50 . 
i Forteſc, de Land. 6. 4% | 


gent could not reſide in the inns of court for leſs than 281. 


oft of them had, For this reaſon, the ſtudents of the 


rom the contagion of vicious habits : for, ſays the ſame 


and every thing goed and virtuous was taught there; muſic, 
lancing, fin ging, hiftory Journ and profane, and other ac- 


ſerjeant; nor was a perſon to be called to the degree of 


eremony and expence attending a call of ſerjeants was at 
this time very great: in general, about ſeven or eight 
were called at a time; and on that occaſion, ſays our 


called 
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joned in the reigns of Edward II. and III «. The leaſt CHAP, xxv. 


HENRY VI. 
ED. Iv. 


X22 
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CHAP. XXV. called to this honour by the king's writ ; and they had 


— —— 
HENRY VI. 


EDW. Iv. 


falary from the crown, as well as the king's attorney. 
Ir ſeems that learned apprentices were not always am- 


bitious of the ſtate and degree of a ſerjeant; but, on the 
_ contrary, when called thereto, ſome of them had tried 
all ways to avoid it. There is an inſtance of this in the 


fifth year of Henry V. in John Martin, William Rabing. 
ton, William Pole, William Weſtbury, John June, and 
Thomas Rolfe, ſix grave and famous apprentices, who 


having writs delivered to them to take the ſtate and degree 


of ſerjeant, returnable in Michaelmas term, and having 
in vain tried all means of evading the direction of the 
writ, upon the return thereof in chancery made an abſolute 


refuſal. Upon this they were called before the parliament, 
that was then ſitting, and there charged to take upon 
them the ſtate and degree of a which at * 
they conſented to do x. 


THE king” s attorney was the only law-officer > the 


crown of that kind till the reign of Edward IV. In the 
firſt year of that king we find Richard Fowler was made 
ſolicitor to the king ?, and in 11 Ed. IV. William Huſeu 


was appointed attorney-general in England (the firſt men- 
tion we have of this title), attornatus generalis in Anglik 
cum poteſtate depatands clericos ac officiarios ſub ſe in quilis 


tercunque curid de recordo*, This officer uſed to be ap- 


F for life. 
TERRE were uſually in the court of common-pleas five 
Judges, ſometimes fix, but never more; in the King's 


bench there were ſometimes four, ſometimes five. It d 
| ſaid that they did not fit above three hours a day in court 


and that was from eight in the morning to eleven. The 


courts were not open in the afternoon ; but that time, 
ſays our author, was left nn for ſuitors to cons 


* Rot, perl. An, 3 Haut v. 7 Dogg, Chro, Sele 67. 
2 Init. 24. 6 wi Ibid, Its 2% 


fu 
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da 


ff the qualifications of a judge as not to be attained but 
er viginti annorum lucubrationes. 


he Tus falaries of the judges in the time of Henry IV. 

ed ere as follow : The chief baron and other barons had 
be to marks per ann.; the chief of the king's bench and of the 
s. ommon- pleas 40l. per ann.; the other juſtices in either court 


40 marks b. But the gains of the practicers had become ſo 


on the bench with ſuch low falaries : therefore in 18 Hen. 
I. the judges of all the courts at Weſtminſter, together 
with the king's attorney and ſerjeants, exhibited a petition 
n parliam=nt concerning the regular payment of their 


ome, which afterwards became larger, and more fixed : 
his conſiſted of a ſalary, and an allowance for robes. In 


Ed. IV. Markham the chief Juſtice of the king's bench 
had 170 marks per ann. penſion, 5/..6s. 64. for his winter 


formam (ſays the record) cujuſdam attiis in parliamento 
18 Hen. VI. Moſt of the judges had the honour of 
nighthood ; ſome of them were TORY and 
ome had the order of the Bath *. 


Tux following is the Nate of the Ho it, or Inns, 


for the rehdence of profeſſors of the law in the time of 
Henry VI. 


was called Faryndon's Inn: the inheritance of it belong- 
ed to the biſhops of Ely. In the reign of Henry V. the 
whole houſe was demiſed to- the judges, and apprentices 
of the law, as appears by ſums accounted for to the bi- 
ſhop. In 9 Henry VI. it obtained the name of Hy — 


2 Forteſc. de Laud. c. 51. DPDugd. Orig. 109. 
Pogd. — W | 


alaries, and perquiſites of robes. The king aflented to 
their requeſt, and order was taken for increaſing their in- 


lobes, and the ſame for his Whitſuntide robes ; juxta 
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ult with their counſel at home a. The ſame writer ſpeaks CffAP. Xxv. 


— nm—_—_—__ 
HENRY VI. 
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great, that they could hardly be tempted to accept a place 


ParT of "OR 8 Inn, i in Chancery-lane, was inhabit- . 
ed by ſome ſerjeants in the time of Henry IV. when it 


P 
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CHAP. xxv. Jufitiariorum. In 2 Rich. III. 1 is a leaſe of it 


HENRY VI. 


EDW, IV. 


under the name of Hoſpitium vocatum Serjeant's Inn; this 
demiſe is at 40. per annum, It appears in 21 Hen. VI. 
that the ſerjeants then, if not before, held Serjeant's Inn, 


in Fleet- ſtreet, under a demiſe from the dean and chapter 
of York, at the rent of 10 marks per annum. There 
Was alſo Scrope's Inn, inhabited by ſerjeants, which was 


ſometimes called Serjeant's Inn. This was an inn during 


the reign of Richard III. and was next to n op- 
poſite St. Andrew's church, in Holborn! . 


TRE inns of court were the four which have alreh 
been mentioned s. The ten inns of chancery in the reign 


of Henry VI. were the following : Cl; ford” s Inn, which 


was an inn of chancery as early as the reign of Henry V, 


and had the ſign of the black lion. Clement's Inn was 1 
reſidence for ſtudents in the reign of Henry IV. if not 
before. New Inn had been a common inn for travellers, 
and, from the ſign of the Virgin Mary, it was ſometimes 
called Our Lady's Inn. This houſe was inhabited by the 
ſtudents who removed from an old inn of chancery, called 
George's Inn, near St. Sepulchre's church without News 
gate. The Strand Inn, otherwiſe Cheſter Inn, from its 
neighbourhood to the biſhop of Cheſter's houſe. Thi 


inn, together with the church of St. Mary le Strand, was 
pulled down in Edward the V Ith's time, to make room 


for building Somerſet-houſe. Thavies Inn we have ſeen 


| was a reſidence for ſtudents in the reign of Edward Ill, 
It was granted in fee to the benchers of Lincoln? s Inn in 


Edward the VIth's time. Furnipal's Inn, which once 


| belonged to the lords Furnival, was an inn of chancery in 


90 Hen. IV. The ſtudents held it under a leaſe: in the 
time of Edward VI. the inheritance was in the then lord 


Shrewſbury, who ſold it to the ſociety of Lincoln's Inn 


under whom the ſociety of F urnival's Inn were afterward 


| Deni Oi. ao: A * Ibid, 2 Vid, ant, $20, 
h 9 | tenants 
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nants. Staple Inn was an inn of chancery in the time of CHAP. XXv, 
en. V. The inheritance of it was granted in 20 Hen. VIII. n 
o the ſociety of Gray's Inn. Barnard's Inn was a law- EDW, IV. 
ociety in the time of Henry VI. The tenth was perhaps 

George's {nn beforementioned. 

THESE inns of chancery became all of them appendages 

to one or other of the inns of court : of theſe, ſeven only 

are now ſubſiſting ; Strand Inn being taken down in the 

reign of Edward VI.; George's Inn long before; and 

Thavies Inn within theſe few years. 


CHAP, 


x26 


"CHAP. XX VI. 


EDW. V. 
RICH. III. 
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eo a 1c 
EDWARD v. RICHARD Ill 


Ceflui que uſe to mal Eftates—Benevolences aboliſbel- 
Bailing Felons by Fuftices—Fines=-Private As. 


HE ſmall ſpace filled by theſe two kings did tit 
paſs without leaving ſome remembrances of it a 

our juridical polity. The tranſient reign of the firſt ga 
no time for calling a parliament, but the proceedings « 
the courts went on at their ſtated ſeaſons, uninfluenced! 
the revolutions that now happened with a rapid ſucceſſi 
in political affairs; and there have been handed down cat 


de termino Trinitatis, anno primo Edward Quinti. 


His ſucceſſor ſummoned a parliament in the firſt ye 
of his reign, in which ſeveral acts were paſſed ; and then 


are reports of two terms, Michaelmas in the -firſt an 


Michaelmas in the ſecond year of Richard III. 

Richard's parliament ſome ſtatutes of no ſmall importand 
were enacted; that concerning ce/?ui gue uſe had an exte 
five effect on uſes during the next reign; and great part( 
the ſuceceding ; thoſe about bailing and fines were thoug 
ſuch good regulations, that the policy of them was adopts 
in the next reign, and they were ſuperſeded by two in 
proved ſtatutes made for the ſame purpoſe; The ſtatu 
againſt benevolences might be ranked with the ſtatuted 
tallagio non concedendo, and other fecurities againſt levyiil 
money without parliament. We ſhall now conſider the 
acts more particularly, The firſt three acts of this kin 


were, firſt, for enabling ce/tui gue 1ſe to diſpoſe of f 


4 
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irdly, for letting priſoners to bail. 
Wx have ſeen the expedients which had already been 


It, and was complained of in the preamble of this act 


buying lands, tenements, rents, ſervices, or other here- 
ditaments, nor women who had jointures, or dowers, nor 
© mens? laſt wills to be performed, nor leafes far term of 
life or of years, nor annuities granted for term of life or 


— 


of property, could be in ſafety, becauſe of privy and un- 
£ known feoffments: the meaning of which was, that 
fter a feoffment or gift was made by the apparent owner 
f the eſtate, it would turn out that he was only ceftur 


nedy this, now enacted, that every feoffment, eſtate, 
zift, grant, releaſe, confirmation, and leaſes of lands, 


xecutions ſo had or made, ſhould be good and effectual 
gainſt the feoffor and his heirs, and thoſe claiming any 
anntereſt to their uſe. Thus was the cui gue uſe empower- 
d to diſpoſe of the eſtate, in the ſame manner as the 


een, that this new expedient to remedy the inconvenience 
pf uſes, only produced the additional confuſion -which 
mWnuſt naturally follow when two perſons had an equal 
aug ight to diſpoſe of the fame land. 


Taz ſecond chapter of this act declares, that the bene- 


108 -1-nces heretofore enacted ſhould not be drawn into 
« . ample, but that exactions of that ſort ſhould no Se be 
U 
F 


125 9 2 Vid, ant, vol, UI 27, 


| levied. 


127 


EDW. V. 
RICH III. 


eſorted to for correQing the difficulties that followed c:/ui gue ufe 
rom conveying land to a uſe *.' But che evil was ſtill to make eltates. 


s exiſting in all its force. It was ſaid, &“ that no man 


* otherwiſe, nor perſons intereſted in any of theſe ſpecies - 


ve uſe, and therefore not enabled by law to do any act | 
ich could charge the: freehold. It was therefore, to re- 


nements, renis, ſervices, or hereditaments, made by 
ny perſon of full age and at large, and all recoveries and 


be to the uſe might at common law. It will ſoon be 


Benevolences 


aboliſhed. 


/ 


and; ſecondly, to relieve the ſubject from benevolences 3 CHAP. XXVI. 
— 
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CHAP. XXVI, levied. Theſe benevolences had been introduced by Ei. 


EDW. v. 


RICH. III. was an attempt of Richard to conciliate to him the noblliy 


Bailing felons. 


by juſtices. 


reign of this king was the ſtatute of fines, which like the 
preceding ſerved as a model for another act in the nei 


provided, that every juſtice of the peace ſhould have a: 


before the juſtices at the ſeſſions. Power was alſo give 


or attainder, upon pain of forfeiting, to the perſon grieved 


was in confirmation of the law of former times *: Ti 
| proviſion made by this ſtatute about bailing, was re- col 


ward IV. and the abolition of this mode of raiſing mone 


and great men, who were the principal ſufferers i in thek 
involuntary donations to the crown. 
THse third chapter of this act complains, that perſojy 
were daily arreſted and impriſoned for felony, 
through malice, and ſometimes on light ſuſpicion, an 
ſo kept without bail or mainpriſe, to their great vexation 
and trouble. The old remedy 1 in ſome of theſe caſes wa 
the writ de odio et atid; in others, they had no reſoura 
but the diſcretion of the ſheriff, who ated under the a 
thority of ſtat. Weſtm. 1b. To furniſh perſons ſo op: 
preſſed with a more ſpeedy and eaſy redreſs, it was noy 


thority by his diſcretion to let ſuch perſons to bail or main. 
priſe, in the ſame manner as if they had been indi 


to the juſtices to enquire in their ſeſſion of the eſcapes d 
all, perſons arreſted and impriſoned for felony. It wil 
further enacted, that no ſheriff, under-ſheriff, eſcheator 
bailiff, or other perſon ſhould ſeize the goods of one whi 
was arreſted or impriſoned for felonies; before conviQia 


double the value of the things ſo taken; which regulatiol 


ſidered in the next reign, when a new a& was made: 
ANOTHER remarkable proviſion made during the ſho 


reign on the ſame ſubject. This ſtatute is chap. 7. 9 
Richard III. It refers to the ſtatute de finibus ; and, t 
increaſe the great ſecurity and confidence Fepoted 3 in fine 


Þ Vid. ant. t. vol. II. I 31. < Vid; ant. vol. III. 147, and vol. II; 24 
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4 
de oenly and ſolemnly read and proclaimed in court the 
fi me term, and the three next terms; during which cere- 


ele 


ounty where the lands lay, who were in like manner to 
auſe it to be proclaimed in every one of their ſeſſions that 
ear; the ſame of the juſtices of the peace; which pro- 


lowing term. After theſe proclamations and certifi-ates, 
ch fine was to conclude as well privies as ſtrangers, ex- 
pt women covert not parties to the fine, perſons with- 


emory; with a ſaving of the claims of all others having 
title at the time of the fine being levied, ſo as they pro- 
uted their claim, by action or entry, in five years after 


thoſe upon whom a title deſcended after the fine, pro- 
Jed they purfued their right in five years after ſuch title 
eto them; or, if the perſons were under any diſabilities 
defects, within five years after the removal thereof. 


ording to this act, or at the common law. 
ure, are the following: one was to declare that wherever 


land ſhould be in the co-feoffees ; which was to prevent 
concluſion of law that would give, in ſuch caſe, the 
ole to the king : another required a certain qualifi- 
lon of property in jurors who ſerved in the ſheriff's 

m7, The remaining acts relates principally to trade and 
heroes 

ur diſtinction between private afts (whoſe origin we 
e conſidered in the preceding period *) and public, was 


ch. 3. 2 Ch. 4. * Vid, ant. vol. III. 359. 
ol. IV. fs = | firſt 


nony all pleas ſhould ceaſe ; and then a tranſcript ſhould 
he ſent from the juſtices to the juſtices of aſſiſe of the 


amations were to be certified the ſecond return of the 
| age, in priſon, out of the realm, or not of whole 


e proclamation and certificate; and alſo ſaving the rights 


e ſtatute has a clauſe enabling perſons to levy fines 
Tux other acts of this reign that are at all of a juridical . 


king was co-feoffee of lands to the uſe of the feoffor, 


. 


129 


t ally. that, after the engrofling, every fine ſhould be CHAP. xxvi. 
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CHAP. xxvl. firſt 5 in the reign of Richard UI. who applied thi 
new invention to the purpoſe of deſtroying his enemies 0 
RICH. WI, parliamentary attainders. All Richard's ſtatutes are in 


EDW. V. 


ſequent periods. When the parliament of Richard i 


ſome 1 note in juridical hiſtory. 


HISTORY OF T HE 


Engliſh; and ſo they continued to be drawn in all fu. 


conſidered in all theſe lights, it becomes an object d 
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e HAP. XXVI. 
11 R © 


tending the King in his War — Fagrant.— Corporations 
od tatute of Fines — Statutes of Pernors of Profits — 
Alienations of Fointreſſes made void—Suits in Forms 
Pauperis — Attaints— Stealing Momen The Star-Cham- 
ber neuo-modelled Informations at the Aſſiſes and 
S:ffims— Appeal of Murder Bailing Felons by Fuſtices 
of the Peace Benefit of Clergy—Bargain and Sale— 
Of Uſes—Govenants to fland ſeiſed—Ejeftione Firmæ 
Actions of Afſumpſit—The. Chancery , Treaſon— 
Larceny—Santtuary King and Government—Printing 
* Law- Books — A 3 Facts. 


| HE reign of Hepry. VII. exhibits ſbi remarka- 
efit of clergy was taken from offenders of a certain 
cription; and regulations were made for qualifying 
t ancient exemption, ſo as to promote a better adminiſ- 
tion of criminal juſtice, Among the decifions of 
rts, there was one concerning the action of eject- 
nt, which had the effect of bringing about a conſiderable 
ange in the courſe of legal remedies for recovering 
d. Theſe were perfectly novel, and -gave riſe to a 
ſet of principles and ideas in the law of property and 
rimes. Other productions of this reign, though only 
dihcations of former eſtabliſhments, are not leſs fa- 
us in the hiſtory of our juriſprudence : ſuch is the 


ute of fines, and that for new - modelling the ſtar- 
5 K 2 | chamber. 


ble inſtances of innovation upon the old law. The 


73· 


CHAP, 
XXVII. 
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CHAP. 
XXVII. 


— — 
HENRY VII. 


dodther wiſe, aſſiſts the king for the time being, ſhould af 
wards be convicted or attainted thereof, as of an offen 
by courſe of law, or by act of parliament ; and all proc 


1 
Attending the 
King in his 
Wars. | 


not to extend to any ſpiritual perſon, the maſter of i 


chamber. Many other points of great importance # 
. tracted the notice of parliament, or were agitated in th 


_ Worthy the attention of the hiſtorical ſtudent. 


a law was made of a new impreſſion. Apprehenfive 


them, in caſe of changes: this was done by ſtat. 2 He 


vident. It ſeems, however, to have been founded 
ſolved, that all perſons bearing any relation to the ki 
VII. c. 18. which required all thoſe who had any off 


king's licence to excuſe, orany infirmity to prevent the 
to attend the king in perſon when he went to war; and 


either bench; nor to the barons of the excheque!, 


HISTORY OF THE 


courts, which make the reign of this king a period wi 


Ix reviewing the legal tranſactions of this reign, u 
ſhall begin with the ſtatutes, as uſual ; firſt noticing thi 
which relate to the king and the rights of perſons, a 
then proceeding to thoſe that affected the law of print 
rights. After the landing of Perkin Warbeck, in Ke 


the conſequence of ſuch attacks upon his title, Henn 
friends prevailed on him to conſent to ſome ſecurity 


VII. c. 1. which ordains, that no perſon who, in arms 


and acts of parliament to the contrary are declared vol 
This act is ſaid, by a learned and eminent writer“, tol 
rather juſt than legal, and more magnanimous than pr 


principles of humanity and good ſenſe.  - 
To throw a ſplendor round the crown, Henry had! 


ſhould be about him in his expeditions ; and we find t 
ſtatutes made for this purpoſe ; the firſt was ſtat. 11 He 


fee, or annuity, by grant from the crown (not having 


they failed, all ſuch grants were to be void. This 8 
rolls, nor officers or clerks in chancery, or the Juſtices 
other officers of their courts; he W 8 —— 


* Lord, Bacon, i” 
| ſoli ' 
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licitor, or his ſerjeants at law. This point was puſhed 
rther a few years after by ſtat. 19 Hen. VII. c. 1. and 
xtended to thoſe occupying honours, caſtles, lordſhips, 
anors, lands, tenements, or other poſſeſſions and heredita- 
ents of the grant of the crown; who were thought to 
> bound by a ſtronger duty than thoſe of the former de- 
ription. By this act ſuch perſons are intitled to the 
ing's wages from their ſetting out to their return. The 
ceptions, in this latter act, were extended to the clerk 
the king's council, to perſons above ſixty and under 
enty-one years, and to caſes where the patents mentioned 
e grant to be for a ſum of money®. | 


/ parliament to perſons in the king's ſervice. Perſons in 


prejudiced by any deſcent, and might make their at- 
rney to enter lands deſcended, or to attorn. "Thoſe 
th the king in his wars, might make feoffments to the 
: of their wills without licence; they were to have their 
yn liveries, and they had authority to diſpofe of the 
ardſhip of their lands. While Henry was thus ſteady 
exacting due attendance from the retainers of the 
own, he was equally attentive to diminiſh the number 


e ſtatutes of liveries. The parliament added two more 
ence and ftrength of the nobility in the country s. 


m to concern more particularly the king's perſon, and 
not come under any of the heads under which the 
er acts of this reign will be arranged. Before we 
me to thoſe on private rights, we ſhall briefly notice cer- 


Theſe laws cannot but bring to e Stat. 7 Hen. VII. c. 2, 3. 


in our Hiftory Vid. ant. — Hen. VII. c. * 
I. 104. 


K i | | _ tain 


e king's wages beyond or upon the ſea, were not to 


thoſe of great lords. He was very ſtrict in enforcing 


the number of theſe regulations for leſſening the in- 


recollection fome former paſ= Stat. ih Hen, VII. c. 12. and 
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PARTICULAR privileges had before this been granted | 


Tusk were all the parliamentary proviſions that 
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Vagr ants, | 


. apprenticing of boys, and other objects of an economic: 
ind; but cheſe were moſtly experimental, and led to im. 
provements of a more general nature, in the next: 


teries, amd By rulers of guilds and der eee ſhall bt 


tain laws that were made for better regulating the lower 
orders of the community, and « one that reſpects bodies po. 


and infeſt the country; for we find two ſtatutes for the 
correction of this evil, which ſeem to treat it with much 
| ſeverity, Vagabonds, idle and ſuſpected perſons, were 


ment of perſons in agriculture, the building of houſes d 


to make bye-laws too far, it was ordained, by ſtat. 1 


HISTORY OF THE 


litic and corporate. 
I is probable that the ceſſation of the late civil con- 
teſts had left many unemployed perſons to become vagrants 


to be ſet in the ſtocks three days and three nights, with. 
out any ſuſtenance but bread and water; after which they 
were to be put out of the town. It was enjoined, that ng 
one ſhould give any thing elſe to ſuch idle perſon, undet 
the penalty of forfeiting a ſhilling. Poor perſons not 
able to work were to reſort to the hundred where the 
laſt dwelt, were beſt known, or were born, and there 
remain, under the penalty of being puniſhed in the above. 
mentioned way, To ſuppreſs the nurſeries of idleneſs an 
beggary, it was provided, that no artificer, labourer 
ſervant, ſhould play at any unlawful games, except ii 
Chriſtmas. The common ſelling of ale might be checked 
by two juſtices of the peace . Several laws were made 
for the adjuſtment of trade and commerce, the employ 


huſbangry, the regulating of the wages of artificers, th. 


ſubſequent reigns f. 
Tur corporations might not carry the right they ba 


Hen. VII. c. 7. that all acts and ordinances made b 
the wardens, maſters, and fellowſhips of. crafts and myl 


© Stat. 11 Hen. vn „ „% Sv Hen. VII. c. 22. f fay 
ant. vol, „%%% ou 


approne 


ENGLISH LAW. 


pproved by the chancellor, treaſurer, or chief juſtices of 
ther bench, or three of them; or by the juſtices of 


id, It was further ordained, that no bye-law ſhould be 
ade to reſtrain ſuits in the king's courts. 15 


Tu ſtatutes made in this reign upon the ſubject of 
ivate rights related intirely to the modes and circum- 
ances of alienation, whether in real or perſonal property. 
f this nature were the ſtatute of fines, thoſe relating to 
e pernors of profits, and an act to prevent the alienations 
jointreſſes. The only act reſpecting perſonalty which 
ſhall have occaſion to notice, is that for preventing gifts 
goods in order to defraud creditors. The moſt re- 
arkable regulation in this reign on the ſubject of real 
operty is the ſtatute of fines, 4 Hen. VII. c. 24. 
pied chiefly from that in the laſt reign. This act 
been conſidered in two views; either as intended to 
ake a fine a bar to an entail, or to give to this antient 
ance the force and validity it poſſeſſed at common 
x before the ſtatute of non- claim. 


y : Notwithſtanding, ſay they, the blow that was given 
the ſtatute de donis by the determination in Taltarum's 
e, the effects of entails were viewed with a jealous eye 
this King. It ſhould ſeem, ſomething more was 
ſhed than this reſolution to ſubſtantiate: ſo bold and new 
octrine as that of barring entails, and virtually repeal - 
an ancient ſtatute, upon which the landed property of 
kingdom had been ſettled for years. Henry ſaw 
t the conſequence of a free power of alienation would 
a gradual decline of the wealth and importance of the 
lity, and a; proportionate increaſe in that of the 
own; and knowing how much this concurred with 
favourite ſcheme of aggrandizement, he procured the 
te of fines to be paſſed. 1 | 
K 4 Tnosx 


0e 


ize in their circuit; and that otherwiſe they ſhould be HENRY VII. | 


Tnosz who are of the former opinion argue i in this Statute of fines. 
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5 2 P. Tnosz who are of the lows opinion, deny that thi 
' 3 ſtatute was dictated by political reaſons ; and maintain, 
HENRY VII, that conſiderations ariſing from the nature of a fine, as1 
common aſſurance of the realm, were the only motive 
for making it. By the ſtatute of modus levandi fing 
18 Ed, I. claim muſt be made within a year after the 
fine levied by the perſon next immediately having right, ih: 
without permiſſion to thoſe in the ſubſequent remainders n 
claim on his default; ſo that if there was tenant fo 
life, remainder for life, remainder in fee, and the fir 
tenant for life aliened, and the next remainder · man far 
life made no claim, the remainder-man in fee was with. 
out remedy. This miſchief was one of the great caulg 
of making ſtat. 34 Ed. III. c. 165. by which non. 
claim was ouſted ; that is, a perſon's right was no longer! 
barred by his not making his claim within the year. An 
example of this kind had been given by the ſtatute « 
donis; the intereſt of the donor was there provided ft 
by a clauſe much in the nature of this: it was ordainet 
that it ſhould not be neceſſary for the heirs in tail, or fo 
| thoſe in reverſion, to put in claim. Great cauſe of Hos 
ſtatute of non- claim was the interruption of foreign al 
domeſtic wars, which prevented people from attending? ® 
matters of property. 

WHATEVER wiſdom may be aſcribed to the poli 
which dictated that ſtatute, it was found that this doctriſ ur 
of non- claim had very miſchievous conſequences. Fins 
as they thus lay open to be queſtioned, became of l 

validity and effect, and were virtually very little mo 
than feoffments of record. To remedy. the endleſs co 
teſts and litigation to which eſtates were now expoſe 
and to reſtore fines io their former efficacy, were, 28 
ſhould ſeem, the principal objects of ſtat. 4 Hen. VI 
The makers * this act appear only to > have purſyed | 


* Vid. ant. vol, II. * 5 8 
| 1 
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© of the common law, and to have- PRE HY merely to 
ut fines into the ſame condition mY were in before non- 
laim was ouſted. op Stein 

Suck are the reaſons and motives 8 by different 


there was any intention of giving to a fine the efficacy of 
arring an entail, the ſtatute is couched in thoſe covert and 
ndirect terms which indicated an apprehenſion of ſome 
emaining prejudices in favour of entails; for, without any 
pparent reference to entails, or the declaration of the ſta- 
ute de dons, that fines, as againſt the iſſue, ſhould be void, 


e other hand, there is in the preamble mention made of 
ie ſtat. 27 Ed. I. de finibus, and of the confuſion intro- 
Juced by the ſtatute of non-claim, toremedy which it would 
timate the preſent act was deſigned ; and it was not till 
ar forty years after, that a fine with proclamation was 


mas with ſuch difference of opinion, that an act was pur- 
dar to the iſſue. It may be added, that this act is only co- 
o leiſure to deviſe ſchemes for impoveriſhing or humbling 
tributed to any perſonal deſign er with the pre- 
ent king. 

FIxESs levied according to this ſtatute, and to bene the 
laimed in the three terms next following the ingroſſing, at 


uch as might not be 1 in a condition to vindicate their claims; 
ſuch as femes covert (not being parties to the fine), perſons 


> 19 Hen. VIII. 6 3 Stat. 32 Hen, VIII. e. 36. 


erſons for making this famous act. It muſt be confeſſed, that 


poſely made ſome years after to declare ſuch a fine to be a 


died from one paſſed i in the reign of Richard III. who had 


our days in every term, during which proclamation all 
leas were to ceaſe. There is a ſaving of the rights of 
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t enacts generally, © that fines of land levied with pro- 
lamation ſhall conclude as well privies as ſtrangers. On 


geld to bar the iſſue, by conſtruction of this act); and that 


e nobility. This republication, therefore, can hardly be 


effect here given them, were to be ſolemnly read and pro- 
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SY * p. under twenty-one years, perſons in priſon; out of the 

realm, or not of whole mind, at the time of the fine levied, n 

HENRY VII. not being parties to the fine; and a ſaving to every perſon WF 

and his heirs, other than the parties thereto, of ſuch right a iſ 

he had at the time of the fine being ingroſſed, ſo as he pur. 

ſue his title within five years next after the proclamation 

had; and ſaving to all perſons ſuch right as ſhall firſt grow, 

remain, or deſcend, or come, after the fine ingroſſed and p 

proclaimed, by any gift in tail, or other cauſe, before the N 

fine levied, ſo that they purſue their right within five years Mor 

after it accrued ' to them; and then they and their heirs n 

might have an action againſt the pernors of the profits of WF" 

ſuch lands. But if at the time of ſuch right accruing they 

were covert baron, within age, in priſon, out of the land 

or not of whole mind, then their right and action thoult 

be reſerved to them and their heirs till they come to twenty- 

one years, be out of priſon, within this land, uncover, 

and of whole mind, fo that they or their heirs take theit WP 

action or entry within five years after ſuch difability re. 

moved, and purſue ſuch action or entry. All perſons Wi 

8 | having a right, and being under the above diſabilities at the 
[14 time of a fine being levied and ingroſſed, ſhall take their 

| action or entry within five years after ſuch diſability is re- nt 

| | moved, and purſue ſuch action and entry: if not, they and e 

| tteir heirs ſhall be barred forever, as if they had been parties | 

il | or privies. There was a ſaving to every one, not party or pri- 

vy, to alledge in avoidance of a fine, that neither the partie; * 

nor any totheir uſe, had any thing in the lands or tenement if | 

| compriſed in the fine at the time it was levied. Laſtly, it ec 

vas provided, that fines, levied in the form uſed before this ord 

act, ſhould be as effectual as if this ſtatute had never been e 

made; and all perſons ſhould be at res to 2 that Meir 

form, or the form preſeribed by this act. | | fur 

Sven are the proviſions of this famous ſtatute, which is i" f 

one of thoſe inſtances where the old law, after ſome . v 


yo Changes, was revived, and one of the principal aſſurance ! By 
ſ | 
| 0 


ä—N—m— — — — — — 7 __ —— — — 


Ne L154% LAW; 2 


eſtates placed upon its antient foundation. This ſtatute, CHA p. 
hether conſidered as a regulation for quieting poſſeſſions, A 

for barring entails, became in after- times an Werd of of HENRY Th 
ry frequent and very ſerious diſcuſhon, 


Tas inconveniences ariſing from the univerſal prac- Statutes of 
e of conveying land to uſes, were felt more and more; Pernors of 
a | "it profits, 

d the legiſlature were frequently ſtruggling to remedy, 
poſſible, the extreme difficulties under which creditors 

d purchaſers, lords, and thoſe who had title, laboured, 
om the ſecret and dormant claims to which land be- 
me thereby ſubjected. With a view to remedy theſe 

ils, the number of ſtatutes againſt pernors of profits 
as increaſed in this reign *. It was provided, by the very 

| ſtatute in this reign, that cui que v/e ſhould anſwer 
a formedon, and the ſuit be conducted in the fame man- 

xr as if he was ſeiſed of the land. It has been doubted 
| ſome, whether a formedon did not lie before this 
atute l. A like redreſs, ſimilar to that of the ſtatute of 
| bridge a, was provided in favour of the lord; who 

as enabled, by ſtat. 4 Hen. VII. c. 17. to eſtabliſh. his 

tht to wardſhip and relief againſt the heir of ce/tu gue 
if no will was declared, as if the heir were very te- 
nt; and the heir, on the other hand, was furniſhed with 
ans of redreſs againſt the lord for waſte committed, 

d was entitled to damages againſt him, if barred in a 
tit of ward. By ſtat. 19 Hen. VII. c. 15. the ſheriff - 
authorized to make execution of the lands, tenements, | 
hereditaments of! ce/fai gue uſe, the ſame as if he was 
iſed thereof, for all judgments, ſtatutes and recogniſances. | 
ords of whom ſuch lands were held in ſocage, were on 

> death of ceftui. que uſe, and no will declared, to have 

ar relief of heriot, and other dues. On the other hand, 

lui que uſe was to have all advantage againſt the per- 
ſuing the en as if he was ſeiſed of the b 


t Vid, ant. vol. III. 27 5. Vid. ant. vol. U. 62. | 
re. Fernor des Profits, th. 1 N 
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| 3 1 If a bondman purchaſed any land or tenement, and 
„ made an eſtate to others to his uſe, the lord was enabled 
HENRY viII. to enter, the ſame as s if the bondman was ſeiſed of the 
land. . | DD 
Alienation of Tarr was another ſtatute made concerning real pro- 
Tune elles made perty, which deſerves notice. It was found neceflary to 
| | remedy an abuſe that had been practiſed by widows, while 
in poſſeſſion of their dower, or of what has ſince been 
called a jointure. They were in this manner ſeiſed of 
| the freehold, and conſequently of all the privileges annexed 
to it ; and could therefore exerciſe-a right over it, which 
laid thoſe next in ſucceſſion quite at their mercy. To pre- 
vent this, it was enacted, by ſtat. 11 Hen. VII. c. 20, 
that if any woman, having an eſtate in dower, or for litt 
or in tail, jointly with her huſband, or ſolely to herſelf, of 
the inheritance or purchaſe of her huſband, or given by 
any of his anceſtors; if a woman, having ſuch eſtate 
ſhould, either when ſole, or when married to a ſeconi 
huſband, diſcontinue, alien, releaſe, or confirm with war- 
ranty, or by covin ſuffer a recovery, it ſhall be void; and 
the perſon next intitled, after the woman's death, may en- 
ter and enjoy the land the ſame as if ſuch woman was 
actually dead. There is a proviſion, that a woman may 
alien for her own life, and if the perſon next intitled agrees 
to it, ſhe may alien for any greater eſtate. However, the 
| widow was prevented from making a property of that which 
had been allotted to her for an honourable proviſion during 
life ; and the reverſion to the heirs of the huſband and his 
family was effectually ſecured. 1 55 
THERE is only one ſtatute relating to the right of per- 
ſonal property, which much deſerves our notice; that 15 
ſtat. 3 Hen. VII. c. 4. which was made to prevent the 
frauds committed on creditors by perſons, who, having 
made deeds of gift of their effects, would fly to ſanctuary 
and other privileged places, and there live upon their pro- 
perty, in defiance of thoſe who had demands on them. It 
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was ee by this ſtatute, that all 4 of gift of 8 
and chattels in truſt for and to the uſe of the perſon 


making them, ſhall be void. 
Wu ſhall now ſpeak of ſuch ſtatutes as mind any altera- 


not many; but yet, together, contributed either to render 


actions, ſuits in formd pauperis, attaints, and the proceſs 
in actions upon the caſe. 8 

Ir was intended by ſtat. 3 Hen. VII. c. 10. to prevent 
a litigious Ray of execution by writ of error. It ordains, 
if a defendant or tenant brings a writ of error, and the 


plaintiff in error nonſuited, he ſhall pay colts and damages 


diſcretion of the court . the writ of error is depend- 


ing. 
Tas flat. 4 Hen. VII. c. 20. reſpecting popular actions, 


25 it had a view to the emoluments of the exchequer, bore 


become the practice of government to enforce with rigour 


tion in the courſe of adminiſtering juſtice, Theſe were 
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the means of obtaining juſtice more ready, or delays leſs 
incommodious. They related to writs of error, popular 


judgment be affirmed, or the writ be diſcontinued, or the 


to the other party for the delay and wrongful vexation, by 


in it a ſtriking mark of the genius of this reign. It had 


; ſuch penal laws as contributed to the increaſe of forfeitures 
and penalties ; and every thing which prevented the full 
de effect of ſuch laws, was to b be removed. It was common 
bor offenders to get a friendly action brought againſt them 
Ker the penalty they had incurred ; or if an adverſe plaintiff 
lad commenced a ſuit, they would get a friend to ſue them, 


and by this colluſion would confeſs a judgment to him, and 
plead that in bar of the other action. To prevent the 
itect of ſuch practices, it was provided by this ſtatute, 


ng have judgment and execution as if no other action had been 
brought; and where the colluſion is proved on the defen- 
r0- dant, he is to ſuffer impriſonment. It was further pro- 
lt Vide, that no * of any popular action by a private 
10 peron 


that in the like caſes the plaintiff may reply covin, and 
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HENRY VII. action had been tried, and a verdict had. 


Snits in forma 


| Fauperis. 


85 eaſy a gratification ; and the defendant in ſuch a ſuit is lek 
In an unequal conteſt. | 


Attaints, 


tution, and reſembled more the legiſlation of an imaginary 


writing thereof; and the chancellor was for that purpok 


may be mentioned in this place among the improvements 
as the nature of it would allow. It was now endeavoured 
times ten years, and were attended with great expenct, 


| conſiderations, with that of the extreme rigour of the vil 


dute towards inflicting ſo cruel a puniſhment. As 4 ſub· 8 
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perſon ſhould be a bar to ſuch action or indiQtmen, 
Colluſion was not to be replied, where the point of the 


ALLOWING perſons to ſue in forma pauperis, as Was 
done by ſtat. 11 Hen. VII. c. 12. was a humane conf. 


republic than the practice of actual governments. It v 
ordained, that every poor perſon ſhould have original writ 
and writs of ſubpœna without paying for the ſealing d 


to aſſign clerks, learned counſel, and attornies. If the 
writ was returnable before the juſtices of any court 
record, they were alſo to aſſign counſel and attornies, to 
act without a fee. This indulgence may, however, be thought 
by ſome to be dangerous, and to need that caution and re- 
ſtriction which by a later act has been annexed to this pri- 
vilege. To enable one to commence a litigation without 
expence, is tempting the reſentments of men with tod 


ArrAIN Ts, tho' in the nature of a criminal proceeding, 


made in civil proceſs ; as they were deſigned for the pur- 
poſe of rendering the trial by jury as incorrupt and effectul 


to put attaints upon a different footing than they had been 
on before. IN had become very dilatory, laſting ſome- 


as well as impediment, in the conduct of them. Tbeſe 
lainous judgment, induced perſons rather to endure the in- 


jury they received from a falſe verdict, than be at the trou- 
ble of redreſſing themſelves in this manner, or contr- 


. 31 Hen, VL 0. 4. Vids ant, yol. III. 27 . <= 
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tute for the ancient ſeverity, a new order of proceeding 
d another penalty was contrived by ſtat. 11 Hen. VII. 
24. which ordained a pecuniary mulct inftead of the op- 
robrious judgment of the common-law. This ftatute 
eing intended as an experiment, was temporary, and af- 
r ſeveral continuances of it in this reign, expired with it: 
the next, a new one was made on the ſame ſubject o. 


gainſt perjury, maintenance, embracery, and corruption of 
ticers? z crimes of the like nature with the corruption of 
rors, and puniſhed by numberleſs proviſions in our early 
ws *, A particular act was made to correct the evil of cor- 
pt jurors in the city of London, who heretofore were 
ot liable to an attaint. It was provided by this act, that 
tors there ſhould have certain qualifications of property, 
nd that, on a falſe verdict, a bill of attaint might be ſued 
the huſtings: if the jurors were convidted, they 
ere to be fined 20l. or more, at the diſcretion of the 
urt 4 ; ſo that all idea of the villainous was s intirely ; aban- 
oned. 

As actions upon the caſe had of late very much increaſed, 


ought they ſhould no longer be ſubject to the delay which 


j ſtat, 19 Hen, VII. c. . that the like proceſs ſhould be 
actions upon the caſe, as in actions of treſpaſs and debt, 
hen ſued in the king's bench or common-ple as; for thoſe 
ly are mentioned in the ſtatute, It ſhould ſeem, that 
ions upon the caſe in other courts, not being affected by 
is ſtatute, muſt be proſecuted with the common-law 
oceſs of attachment and diſtreſs, as before +. 


[ juſtice, we muſt reckon a ſtatute for correcting ſome 
e Stat. 23 Hen. VIII. 0. 3. . 1 Stat. 11 Hen. VII. c. 21. 


? 11 Hen. VII. 2 5. I Vid, ant. vol. II. 437, &c. 
F Vid. ant. vol, II. 243. F 


d had ſupplied the place of many ancient remedies, it was 


s incident to the old proceſs. It was therefore enacted 
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\nother temporary law had been made at the ſame time 


Amons the proviſions for i improving the 3 | 


abuſes 
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CAE. _ abuſes in the ſheriff*s court. There was great extortin 
and colluſion practiſed by under-ſheriffs and their Clerks 
HENRY VII. and bailiffs; the principal of which was, the entering 
| plaints without the conſent of plaintiffs, and ſometing 
where no ſuch perſons exiſted ; after which they omitted 
attach or ſummon the defendant, but left him to incur &. 
faults, for which they made great levies upon him. Ty 
_ remedy this, no plaint was to be entered without pledge 
being found; a penalty of forty ſhillings was impoſed d 
the ſheriff if he entered more than one plaint for one treſpak 
or debt. The party grieved might complain to a juſtice 
peace, who had authority to puniſh the ſheriff and his off 
cers: ſeveral other directions were given for ſubmittin 
this miſchief to the correction of the juſtices of the peace 
I x alteration made in the law of crimes and puniſh 
ments in this reign ſeems as remarkable, and of as exte 
five conſequence, as any alteration reſpecting the law 
property. The criminal code begun now to aſſume a ſa 
guinary appearance, which every reign. ſince has bee 
heightening. 
IT ux changes made in our criminal law conſiſt eitheri 
the new crimes which the legiſlature created, or in ſud 
regulations as were made for the SOTO 
juftice. WIEN 
Ons treaſon was ereated in this reign. By ſtat. 
Hen. VII. c. 18. it was made high-treaſon to counterfil 
the coin of any foreign realm permitted to be current here 
Another act was made to-prevent the circulation of clipped 
and baſe coin; in which the exportation of bullion to lie- 
land, or the importation of gold or ſilver coin from thency, 
is puniſhed with impriſonment ; that being the quart 
from whence this COPE] was moſt e cane 
to this kingdom. 
THE hunting in parks with viſors and ee faces, 
was puniſhed by ſtat. 1 Hen. VII. c. 7. and if a warrail 


2 Stat. 11 Hen. VII. c. 15. ] M State 19 Hen, VII, G, 5, 
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as iſſued againſt ſuch offender, and he wifully concealed C 25 "Ye 
XXVII. 


he offence, or reliſted, or diſobeyed the warrant, he was 
uilty of telony. ' # HENRY VII. 
Ir was made felony by at. 3 Hen. VII. c. 2. to take Stealing wo- 
way any woman againſt her will unlawfully, whether ſhe men. 
> maid, widow, or wife; and the takers, procurers, 4 
hettors, and thoſe who receive ſuch woman, are all made 
rincipal felons. A woman ſo taken muſt have ſubſtance | 
goods or lands, or be heir apparent, and muſt be mar- 
ec or deflowered, to make the taking an offence under 
is act. There was a proviſo that this ſhould not extend 
a perſon who took a woman n claiming her as his ward, 
bond-woman *. | 
Tax laſt new felony we ſhall mention was inflicted by 
at, 3 Hen. VII. c. 14. which made it felony for any ſer- 
ant of the king, being inrolled in the cheque-roll, to 
pmpaſs or imagine the death of the king, or of any lord, or 
Iv y-councillor, ſteward, treaſurer, or comptroller of the 
buſhold, This offence is to be enquired of by twelve 
rſons, inrolled in the cheque-roll, before the ſteward, 
ealurer, and comptroller of the houſhold. The puniſn- FF 
g the bare intention to murder a lord, without any overt ' 
declaratory of ſuch intention, makes this a very remark 
le proviſion ; the ſecurity of theſe perſonages being put 
the ſame footing with that of the king. The occaſion of 
ls is ſtated in the ſtatute ; that ſuch malevolent deſigns” 
ei ng the houſhold ſervants lead to attempts which en- 
ser the king himſelf; and that a recent fact of that kind 
d induced the parliament to make this ſtatute. 
ce Sou E proviſions were made for the puniſhment of in- 
lor offenders. A ſtatute was made for the ſuppreſſing. 
riots, and another for the better execution of former 
5 on that head :. The firſt penal law was now made 
anſt the canonical offence of uſury. Brokers of ſuch 
gains were to, 'be ſet in the pillory, impriſoned half 


Vid. ant. vol, I. 277+ ; ſtat. 19 Hen. VII. e. 13. « 
Nat. 11 Hen. VII. c. 7. —_ a 


Vol. IV. | „L 5 2-year, 


* 
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HENRY vn. forfeit half the value *. 


3 Hen. VII. c. 1. and ſtat. 11 Hen. VII. c. 3. which 


The ſtar · cham - 
der new- mo- 
delled. 


judicature, in its original eſtabliſhment, was very exten- 
five, and comprehended a great variety of objects withi 


tion circumſcribed. Several ſtatutes had been paſſed i , 


Stat. ; Hen, VIL. e. 6. : 149. 
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a-year, and fined twenty . u. Perſons. lending mo. 
ney, or bargaining for lands, or goods, on wury, were to 


THe execution of penal laws was a ſubject much at. 
tended to by this prince. In order to accompliſh this end 
the criminal juriſdiction of ſome. antient courts was ex. 
| tended, and the courſe of proceeding was greatly facilitated, 
The moſt material changes of this ſort were made by fat, 


among proviſions of real and permanent utility, furniſhed 
ſome innovations that were grants diſapproved and ah. 
rogated. 

TRE firſt clauſe of ſtat. 3 Hen. vn. K* mad ſome 
alteration in the juriſdiction of the council, which had late 
been more familiarly called the far-chamber. The re. 
maining part of that ſtatute is taken up with ſeveral pro- 
viſions relating to criminal juſtice, which we ſhall defer for 

the preſent. 8 

Tæs criminal juriſdition « exerciſed by the king s coun- 
cil we have had occaſion to notice in the early periods d 
this Hiſtory ; and it has been obſerved that they fat in thi 
capacity ſometimes en la chambre des eftoyers, which hal 
of late years become their moſt uſual place of ſitting ; and 
therefore the council was now moſt commonly called th; 
Far-chamber!. There are many inſtances where this ti 
bunal had exerciſed its authority in the period immediatch 
preceding the time of which we are now ſpeaking *, This 


its cogniſance. As the conſtitution of our legal poliy 
became more ſettled, and the boundaries of Juſtice mots 
exactly defined, this extraordinary authority was in propore 


Sta“. 11 Hen. VII. c. 8. 3 110 to 15 
2 Vid. ant. $7. Lamb. Archeior, 4 bog 61. | 
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raordinary judicature*. But, notwithſtanding this ap- 
es, gradually reſtored to it ſome of its antient authority; 


ties which were before enquirable at common law, and 
ich, as ſuch, were not tobe examined by the council. 


tive conſtitutions; and from being, in ſome degree, 
ve the law, had ſhrunk into a compaſs fo ſmall, and 
| withal become ſo precarious in its foundation, that 
nry, who meant to make much uſe of this court, thought 
tood in need of ſome parliamentary ſanction to give it 
port and authority. Theſe were the reaſons which pro- 
ly led to enacting ſtat. 3 Hen. VII. c. 1. a ſtatute which 
not erect, as ſome have imagined, but only netu- model. 
the court of Har- chamber. Indeed, the eſtabliſhment 
n to this court by the ſtatute of Henry, was partial, 
confined to certain inſtances therein enumerated. The 


arlal of it. 
HE preamble ſtates; that « the king, remembering 
by unlawful -maintenances, giving of liveries, ſigns 


demeanings of ſheriffs in making of pannels and other 


ue returns, by. taking of money by juries, by great 
and unlawful aſſemblies, the policy and good rule of 
realm is almoſt ſubdued ;. and for the not puniſhing of 
inconveniences, and by occaſion of the premiſes, 
or nothing may be found by inquiry ;” that is, by = 
ary proceeding by an inqueſt of jurors; © whereby 


„ „ © Ye vp; Wl 


referring to that tribunal the cogniſance of many enor- 


us, compared with its original powers, the prerogative- 
icature of the king in council was much reftrited by 


gn, ſcope, and extent of this act wall be beſt ſeen by a 


tokens, and retainers by indentures, promiſes, oaths, 
gs, or otherwiſe, embraceries of his ſubjects, un- 


jaws of the land in execution may take little effect, to 
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ent jealouſy of the council, the parliament had, at other HENRY VII. 
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from this ſtatute an enlargement of its judicial author 


king and council did not admit any complaint but ſuch at 


ties of all men living,” &c. for the reformation of whig 
it was now ordained, that the chancellor, treaſurer, a 
- privy-ſeal, or two of them, calling to them a biſhop andi 
temporal lord, being of the council, and the two chief jul. 


KENRY VII. 


or information put to the chancellor for the king, or an 
other, againſt any perſon for any miſbehaviour aboveme 


ſeal the offenders and others, as it ſhall ſeem fit, by whaq 


the truth may be known; and to examine and puniſh aft 


the due order of the law. 


the ſtatute; which plainly point out the occaſion of ti 
new regulation, the objects of cogniſance, the judges, tl 
proceſs and proceedings, with the power of puniſhing 


ed: for, inſtead of ſaying that thoſe great officers hall h 
authority, it barely declares that they have author 
| thereby plainly intimating an apprehenſion of a pre-exiſt 


| reaſonable ſurmiſe of maintenance of their juriſdiction 
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the lets of murders, robberies, perjuries, ad unſure. 


tioned, have authority to call before them by writ or priyy 


the form and effect of ſtatutes thereof made, in like ma 
ner as they ought to be puniſhed, if they were convida 2 


Tris is the ſubſtance, and nearly the very \ a. | 


from which it is manifeſt, that the "king's council derin 


There is nothing prohibicery of the former juriſdiQtion 
mode of proceeding here; but that is, on the-contrary, n 
cognized, as it were, and affirmed by the very cautia 
manner in which the enacting part of this ſtatute is wot 


authority, and only declaring more lone r oe exerd 
of it in ſome certain caſes, | 

Ir ſhould ſeem, that whereas, before this 4 
as carried with it, according to Lambard”s expreſſion, t 
ini 


for proof alſo of which the complainant ought 1 ſtat. ee 


y Lamb. Archeion, 167. ? 


. *- 
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en. VI. c. 4. to give ſureties ; now, by this act, beſides 
at ancient authority, three only of the council, namely, 
e chancellor, treaſurer, and privy-ſeal (taking to their 


d determine ordinarily of thoſe eight offences above- 
entioned, and that without any manner of ſuch 9 
on or ſurmiſe at all. 


SOME defects of this ſtatute were ſupplied by tat. 21 
en. VIII. c. 20. by which the preſident of the council is 
ded to the former three principal perſons. A doubt which 


ſhop, lord. of the council, and juſtices, were only aſſiſtants, 
had equal authority with the three great officers, was re- 
oyed by this later act ; which declares, that they were only 
ere for their advice. Laſtly, the bill or information, 
ich by the former act was to be exhibited to the chan- 
lor, was by the later to be put in generally; that! ty to 
king, as formerly. 


Tavs by the operation of theſe two ee the above- 
ntioned eight offences, which before were moſtly cogni- 
de by indictment or action, might now be arraigned and 


er of witneſſes or of the parties themſelves. This 
ovation was deviſed, ſays the ſtatute, becauſe the ordi- 
recep at common law was found unable to reach 
h offenders. However, the puniſhment to be infſicted 
s ſuch as would have followed, had the proſecution been 
common law. | 


ſiſtance others thereby appointed), were enabled to hear 


oſe upon this act, ſoon after the paſling it, whether the 


ed without any inqueſt or jury, on the bare examination 
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„ra alteration made as to theſe offences by this a, 


liſts principally in the circumſtances of proceſs, judges, 
trial; the nature of, the crime and its puniſhment re- 
ning as it was before. If, therefore, the council de- 


© Hen. VIL 54. | 5 
L 3 | ation 


ed from the meaſure of the Pm; or in OY conſider- 
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CHAP. ation of the crime varied from the judgment of the con, 
A mn law, it muſt be underſtood, that they then acted un 
HENRY vu. der the former authority which they originally poſſeſſel 
the council of the king, and not by virtue of theſe fh 

| tutes. For that authority {till remained; and the coung 

in the underſtanding of the law, and in the execution a 

practice of their authority, ſat and acted in both capacity 

as appears by the books of entries during the reigns 

Hen. VII. and Hen. VIII. which two princes did often | 

there in perſon, under each juriſdiction *, 


Ir is to this mixture of judicial power that the 
chamber was indebted for the tremendous authority which 
began to exerciſe ſoon after this time, While the Ratw 
of Hen. VII. gave vigour and efficacy to its proceediy 
the immeaſurable extent af its ancient judicature fu 
niſhed an inexhauſtible ſource of crimes and puniſhmeth 

to be called forth on all occaſions, and for every pumpe 
It became, on that account, the happieſt inſtrument of 1 
bitrary power that ever fell under the management of 
abſolute ſovereign; as may be ſeen in the hiſtory of th 
princes of the houſe of Tudor, who.owed the maintenant 
of their high prerogatives principally to the aid of this ij 
-bunal. The ſtar- chamber exerciſed a criminal Juriſdich 
almoſt without limitation, and altogether without appal 
taking upon it to judge and animadvert upon every thing 
which the government felt itſelf intereſted, It became, | 
truth, as much a court of ſtate, if the expreſſion may if 
allowed, as a court of law, by puniſhing all obnoxa 
perſons, who, tho* they had been guilty of no breachi 
the law, had, nevertheleſs, ſome way or other offendedt 
prince or his miniſters, As the members of this tribu 
were the confidential officers of the crown, there was! 
Gificulty i in thoſe times of procuring a ſentence againſd 


Land. Archejon, 168. n 172 173. 
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enders of that deſcription, The penalties inflicted by this 


court were fo extravagantly ſevere, and the very deſign of 
its judicature ſo repugnant to the ſpirit of a free conſtitu- 
tion, that it was always viewed with the greateſt abhor- 


rence by the ſubject; and at length, when political liberty 
began to vindicate itsclaims with more nn was _— 


abolifhed by parliament *, 1 


ANOTHER innovation upon the common law, and of a 
much more general nature than the former, was effected 
by ſtat, 11 Hen. VII. c. 3. The commencing of profe- 
cutions by information had grown into common uſe in the 
reigns of Henry VI. and Edward IV. and were generally 


confined to penal ſtatutes, and likewiſe to the court of ex- 


chequer and king's bench. But the abovementioned ſta- 


tute permitted juſtices of aſſiſe and of the peace, upon in- 


formation, to hear and determine without a jury all offences 


(except treaſon, murder, or felony) committed againſt any 


ſtatute not repealed. This act was probably diQated by that 
prevailing inclination of Henry and his miniſters to enforce 


the obſervance of old penal ſtatutes, or rather to compel 


payment of fuch penalties as were incurred by a breach of 
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them, This ſcheme of filling his exchequer was unpo- 


pular, and therefore not fit to be truſted, in any part of it, 
to the verdict of common jurors. Whether this, or a 
general jealouſy of the trial by jury, was the reaſon of the 


pealed in the beginning of the next reign*, 

IT was by colour of this act that Empſon and Dudley 
were enabled to effect ſuch infinite oppreſſions and exaRions 
upon the people. For this purpoſe, too, a new office was 
erected, and thoſe two perſons were made maſters of the 


law, it was a regulation not to be endured, and was re- 


king's forfeitures. The reaſon of repealing this a is 


ſtated to be, ee for that by force thereof it was known ma- 
* By fa, 16 Or, 5 By fut. 1 Hen, vm. 6. © 10, 


„„ ny 


HENRY Vu. great damage and vexation.“ 
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ny ſiniſter, crafty, feigned, and forged tins li 
been purſued againſt many of the king's ſubjects, to thei 


Suck were the innovations made in the judicature q 
our criminal courts : we are now to notice what alteration 
were made in the courſe of proceeding and proſecution 
hich brings us back to the famous ſtat. 3 Hen. VII, c. 
We have ſeen, in the laſt period, ſome parliamentary re. 
- gulations regarding jurors, dictated by a fuſpicion th 
they did not diſcharge their truſt with impartiality and 
truth s. Among Henry's ſchemes for a due execution d 
the law, one was to objign inqueſts to be very ſtrict ant 
regular in making their preſentments. In the clauſe d 
ſtat. 3 Hen. VII. c. 1. next after that for the inſtitution d 
the new form of the ſtar- chamber, it is ordained, that 
Juſtices of the peace © may take by their diſcretions an in 
e queſt to enquire of the concealments of other inqueſts; 
and every perſon of ſuch inqueſt was to be puniſhed fa 
the concealment by the diſcretion of the juſtices. Thi 
"was a refinement upon the proceeding by inqueſt in crimi 
nal matters, and was in the nature * an attaint in ci 
ö WES 
Ax appeal of homicide gilt ee a common modi 
of proſecution, notwithſtanding the frequency of indi 
ments; and the genius of the times ſo diſpoſed perſons t 
favour this vindictive: action, that no indictment of murde 
uſed to be tried till the year and day after the fact ( the perio 
limited by law for commencing an appeal), leſt the offend 
er, being, acquitted or convicted on the indictment, mig 
plead ſuch acquittal or conviction in bar of the appeal 
After this ſpace, of time had elapſed, it often happened 
either by the death of witneſſes, or the zeal for juſtig 
ſupſiding, that proſecutions were entirely dropped, 200 
the delinquent eſcaped uopuniſhed, | Again, an appelt 


Vid, pt, vol, III. 280, 286. 
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frequently became tired of the proſecution ; ſo that, 
th all theſe impediments, juſtice was not regularly en- 
ced againſt this kind of offenders. To remedy this 


It was enacted, that if any principal or acceſſary in 
urder be indicted, he may be arraigned and tried at the 
no's ſuit at any time within the year, and not tarry the 
ar and day for the appeal; and ſhould he be acquitted, 


n to priſon, or let him to bail, till the year and day i is 


he ſhould be attainted (and not have the benefit of his 
ergy), the perſon ſo attainted may yet be appealed by the 
ile or next heir before the ſheriff and coroners, or in 


here battailWid not lie, the Aer a ſue by at- 
ney. 


THE oper * trying · an offender. A 3 time for the 


ad his clergy, becauſe a clerk ſo delivered to the ordinary 
as to be ſubjected to canonical puniſhment, and was.no 
anger within the juriſdiction of the temporal judge. This 
roviſion, though reaſonable when firſt made, has occa- 
oned, by the alteration that has ſince taken place in the 
appens, that though a man acquitted of an indictment 
or murder may afterwards be appealed, yet a perſon who 
found guilty of what is at preſent conſidered as a leſs of- 
nce, under the name of manſlaughter, is not liable to be 
ppealed under this Gafptes begauſe his clergy has been 
owed. | 
| Who: 2 Parts of this af olther enforce the obſervance 
certain common- law proceedings in caſe of murder, 


Va. ant, yok HI. 419. 
a or 


t ſue in perſon; aud the ſuit being long and expenſive, 


| future, the following regulations were made by this. 


e juſtices. are not to diſcharge him, but either remand 


ft, within which time the perſon ſo acquitted, or even 


e king's-bench, or at the gaol- delivery. To facilitate like- 85 
iſe the proſecution of ſuch appeal, it was allowed, that 


me offence is confined to caſes where the party had not 


iſpoſal of clerks, a very ſingular diſtinQion ; for it now 
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| eſcape, the townſhip ſhould be amerced ; and that as w 
the coroner ſhould enquire thereof upon view of the boi 


before the juſtices of the next gaol-delivery within f 
county; and if the murderer was in gaol, they were 
proceed to the trial of him, or put the ſaid inquiſitionst 


no goods: a penalty was inflicted for neglect of du 
As a part of the fame ſcheme for preventing public d 
orders, and for keeping the police under good gove 
ment, it was directed, that juſtices of the peace ſho 


Baiting felons | 


5 by juſtices of 


te peace. 


have a fee of thirteen ſhillings and fourpence for the 


that the party bound might be called; and if he didn 
appear, the recogniſance, with the record of default, m 
to de certified into was e rid 8 ere or e 
chequer. 9 1 


ſtrengthened by c. 3. of the ſame ſtatute. By fl 
1 Rich. III k. every juſtice of the peace was ee 
bail perſons arreſted for light ſuſpicion of felony ; | ; 


pernable by law, had been let out upon the country; | 
that this ſtatute, which was defigned only to alleviate th 
condition of felons before trial, had contributed to obftrut 
the execution of juſtice, To obviate this, that ftatuſ ci 
was now repealed ; and it was further ordained, general 


H1 5 0 RY OF T HE 
or direct ſome new methods | to de followed on the lib 


 occafion. 


| Ir was declared, in the ene of our old law, thatſhod 
any one be murdered in the day-time, and the murden 


as juſtices of the peace, who were to certify it into t 
king's bench. Coroners were to deliver their inquiſitia 


the king's bench. For this trouble the coroner was 


quiſition, to be paid by the townſhip if the murderer} 


certify at the next ſeſſions all recogniſances of the peacy 


Tux authority of Juice of the peace was furt 


this authority, as it was given to every ſingle juſtice, h 
been abuſed, and many heinous offenders, not main 


4 Vid, ant. vd. u. 42. 15 2 Vi ant, 8. 
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tat the juſtices of peace in every county, city, or'town, CHAR 
or two of them at leaſt, ſhall have authority to let to bail | 
perſons mainpernable by law, to the next general ſeſſions, HENRY VII. 
or gaol- delivery; and one of them at leaſt was to certify 

the ſame to the ſeſſions or gaol-delivery, under the penalty 

of 10/7. Sheriffs and. keepers of gaols were to certify 

the names of their priſoners at the next gaol-delivery, to 

be kalendared before the juſtices of the deliverance of the 

gaol, under the penalty of 5/. In this manner was the 

article of bailing felons, and the delivery of gaols, begun 

to be put in the courſe it has continued in ever ſince. 

The ſure cuſtody of priſoners was provided for by 4 

ſtatute, which declared all county gaols to be in the keeping 

of the ſheriff, and ordained ſeveral penalties upon him 

and his officers, if they ſuffered felons to eſcape l. 


e li 


In the next year a proviſion was made which it was 
thought would contribute to a due diſcharge of the im- 
portant truſt repoſed in theſe magiſtrates. By ſtat. | 
4 Hen, VII. c. 12. a proclamation, therein ſet forth, is 
directed to be read at the ſeſſions four times a- year. This 
exhorted perſons who had cauſe of complaint againſt any 
juſtice, to ſtate their grievance to any of his fellow-juſ- 
tices in the neighbourhood ; and if he gave them no re- 
drefs, then to the juſtices of affiſe ; and ſhould they ſtill 
think hemſelves not redreſſed properly, to the mw or his 
chancellor. ; 

Taz benefit of clergy, that al exemption, Benefit al 
began now to be modelled by the legiſlatyre almoſt into e. 
anew form, and applied to the purpoſe of penal reſtriction 
with reaſon and effect. It became a diſtinction between 
offences, and not between perſons ; and being taken away 
from offenders in ſome crimes, or - ſome circumſtances of 
crimes, va” not in 1 2755 it ſerved to proportion the 


12a, 19. Hen, VII, c. 10. 
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degree of puniſhment according to the true meaſure q 


diſtributive juſtice, the heinouſneſs of the offence. _ 
Tuls privilege being deſigned at firſt only for the x. 


tual clergy, was, it has been ſeen, by degrees extended ty 


all who could read, and fo were capable of becoming clerk; 


Though the ftat. de clero, 25 Ed. III. by ſpecifying the 
orders of clerks that ſhould be intitled to this privilege, ex. 
cluded actual laymen from claiming clergy ; yet the for. 
mer latitude ſoon prevailed again, and a ee to rea 
became once more ſynonymous with clergy ® : it had alh 
been the uſ:ge to allow it toall ſuch felons in every ſingk 
offence. This deviation from the original idea, which 


permitted every one who could read to commit any felony 
with impunity, though an enormous abuſe, did not ſo 
ſhock the underſtandings of men bigotted to an eccle. 


ſiaſtical tyranny, as to excite at once an entire reform, 


The legiſlature proceeded gradually and with reverence 
for the ancient privilege they were about to invade ; and 
attacking firſt thoſe who had leaſt claim to indulgence, 


they ſacrificed all lay offenders to the demands of juſtice, 


By ſtat. 4 Hen. VII. c. 13. laymen are allowed their 
clergy only once; and (probably to prevent their 1mpo- 


fing on the court at a ſecond trial, and praying their clergy 
again) it is ordained, that every perſon ſo convicted ſhall 


if it is for murder, be marked with an M upon the 


brawn of the left thumb, and if for any other felony with 
a T; which marks are to be made by the gaoler in open 
court in preſence of the judge, before the party is delivered 


to the ordinary. Thoſe who are actual clerks, are, upon 


2 ſecond trial, if they have not ready their letters of orders, 


nor a certificate thereof from the ordinary, to have a day 
appointed by the juſtices to bring them in; and if they 


fail at the day, they are to loſe the benefit of their clergy, 


| like thoſe who are not in orders. 


. ant. vol. III. 421. 
5 T avs 
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Tavs was the ancient claim of clergy taken away from c HA P. 
rtain perſons, who were conſidered as not anſwering XXVII. 
e deſcription of clerks properly intitled to that privilege. TENTY Via 
his was followed about three years after by another 
tute, which related not to particular perſons, but to 
articular offenders, who were thereby deprived of this 
nefit. The ftat. 7 Hen. VII. c. 1. having provided 
veral penalties. in caſes of deſertion from the army, 
acts, that ſoldiers departing out of the king's ſervice 
ithout the licence of their captain, ſhall be deemed felons ; 
nd «foraſmuch (ſays the ſtatute) as this offence ſtretcheth 
to the hurt and jeopardy of the king our ſovereign lord, 
the nobles of the realm, and of all the common-weal 
thereof, a perſon ſo offending ſhall not enjoy the 
enefit of his clergy. Such prevalent reaſons did the 
jarliament think it neceſſary to ſtate for curtailing this 
rivilege, which had been Cs by felons for ſeveral 
enturies. _ 
SOME few years. 8 an e happened, which 
rought the ſubject of clergy again under conſideration of 
e legiſlature. One James Grame had murdered his 
naſter, and a ſpecial act of parliament was made for the 
puniſhment of this heinous offence, which otherwiſe 
vould have eſcaped under the exemption of clergy. It 
vas therefore enacted by ſtat. 12 Hen, VII. c. 7. that 
his perſon ſhould be attainted of the murder, as a felon, 
a petit-treaſon ;. and ſhould be drawn and hanged, as 
perſons who are no clerks, notwithſtanding any privilege 
f clergy. It was alſo further ordained, that for the fu- 
re, if any lay perſon prepenſedly murder his lord, maſter, 
r ſovereign TOY he ſhall not be admitted to his 
lergy. : | 
Tnus far, and; ins; erg; dd the e venture 
o go, in taking away the privilege of clergy, during this 
eign. They confined themſelves to an inſtance where "i 
le alety of the kingdom Was IG . and | 
to 


=. 


— 7 999 ys 


—— —— ſ—— — — — — - ——— ˖ ＋ U — — — —— 


— 
' —— 
R — —— — . —— — - * = _ 
= 1 " bo 5 80 — - — — 
—_— _—— —— _ = A 
— ——ꝛ- 2za5 3 — — 1 3 = 1 1 


— a 


7 

; 
Lf! 
| 
1 


158 


* r. 


11s TOR or tit 


to a crime which ſtood i in the higheſt order of private of. 
fences, namely, petit-treaſon. When this way of heighten. 


HENRY | VII. ing the leverity of our penal law was once pointed out, i 


will be ſeen in the next and ſuceeding reigns with what 


be thed by law. It will be proper in this place to ob. 


for incontinence; for which offence they may commit 


quick ſteps we have haſtened to encreaſe the number d 
thoſe caſes, in which the blood of our fellow-citizens may 


ferve, that we find in this reign a ſingular inſtance of 
the legiſlature interpoſing to give vigour and energy to 
the eccleſiaſtical court. By ſtat, 1 Hen, VII. c. 4. 
is expreſsly declared to be lawful for biſhops' and other 
ordinaries to puniſh prieſts, clerks, and religious men 


them to prifon at their diſcretion, and ſhall be liable to 
no action of falſe impriſonment for ſo doing. - 
THrxsx are all the alterations made in our law by ſta. 


tute in this reign. From the-decifions of courts, we ſhul 
ſelect ſuch matter chiefly as relates to the new points tht 


| had lately been agitated there; to limitations of eſtates, 
to uſes, to actions of ejectment and upon the cale 


the proceedings in equity, to which we ſhall add ſome fey 
points of criminal law. Tt is not for want of material 


that our enquiry will be thus circumſcribed, but to avoid 


dwelling upon queſtions that have already engaged much d 
our attention, and that our Hiſtory may keep pace with the 


ſucceſſion of objects, and duly preſent them to view #s 
they make their appearance, or undergo any change in 


their advancement. Allowing ourſelves to enlarge a little 
upon theſe topics, we ſhall be content to remark, in ge- 
neral, of the learning of this reign, that it is of a fort 
with that of Henry VI. and Edward IV.; that queſtions 


are diſcuſſed with great preciſion, and much at large; that 


many points of doubt were ſettled ; and that the Yearvbook 
of this king is as valuable, and perhaps, on the latter cot- 


* more ſo than uy other in the annals of our la. 
oben 021 17 vo 
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have before ſeen the opinion of Littleton upon a CHAP. 
xetuity created by judge Richel, where his objections 1 
ſuch kind of gifts are ſtated with great preciſion and HENRY vi. 
neſtneſs *. However, it ſeems to have been a prevailing 
ion, chat conditional reſtrictions, i in ſome ſhape, might 
mpoſed on limitations in tail v. In 11 Hen. VII. a gift 
land was made to a man in tail, with remainder to his 
t heirs in tail, upon condition, if the tenant in tail or 
heirs aliened in fee, that the donor or his heirs might 
er. This condition was held good by all the juſtices. 
wever, it may be remarked, that this reſtriction ſo far 
ered from that againſt which Littleton argued, that in 
the donor or his heirs were to take advantage of it by 
ry; there the benefit was to accrue to the next in limi- 
on; whoſe entry, on account of forfeiture, was not 
logous to the eſtabliſhed courſe and deſign of ſuch pe- 
conditions, which were always reſerved to be taken 
rantage of by the maker: and Littleton himſelf, in an- 
er place, maintains ſuch condition to be good, when 
ryed to the donor; and the reaſon he gives is, becauſe 
as in aid and to ſupport the deſign of the ſtatute de 
n. It muſt at the ſame time be obſerved, that this re- 
tion was after recoveries had been allowed to bar eſtates 
and a great partiality to entails muſt ſtill have ſubſiſt- 
for the judges to determine ſuch condition to be good, 
en the eſtate of the tenant in tail on which the condition 
annexed might have been barred, with all claims and 
ts, whether by condition or otherwiſe, | But by 
opinion of the judges in this caſe, it ſhould ſeem, that 
ower to reſtrain the ſuffering a recovery was conſidered 
reſiding in the donor; that being a ſpecies of alienation. | 
HE learning of uſes in this reign ran into great nicety n. 
| refinement. Beſide the progreſs they WR \ 


Vid. ant, vol. III. 2 Ws Seck. 36. 
3 Hen, VII. 66. „ 


? 
them 
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CHAP. themſelves, as a ſubje& of it" aiſcuſſon, naturd | 
VII. „ make towards attaining a more artificial form, particuaf 
| HENRY VIt as they were now connected with queſtions of entai 
the ſtatute of Richard III. by giving a power to c. 
IN | gue uſe concurrent with that of the feoffee to make con. 
= mon- law gifts and condeyances, gave riſe to PER 
of a new ſort. N 
Tu following are e of the ſort of arguinet 
which aroſe upon this ſtatute, and of the conftrudtiogj 
received in the courts. If ceſtui que wſe i in tail made; 
F feoffment i in fee, this. bound him and his feoffees dutig 
his life, by ſtat. 1 Rich. III. but after his death, his he 
or the feoffees might enter, for it was only a grant of h 
own eſtate ; ; the like of a tenant for life of a uſe; for hi 
feoffment could not induce a forfeiture, a-uſe not bein 
ſuch- property as could be forfeited 1. 
when ceftur que uſe made a leaſe for 18 the ereus 
in the feoffees who ſhould have the action of waſte, n 
withſtanding there was no privity. . It was held, ta 
reſervation of rent might be made on a grant under th 
ſtatute, though there is no mention of it in the and 
but. it could not be made without deed. If ceſtui que iſ 
made a feoffment on condition, and entered for the cat 
dition broken, he might, retain it abſolutely againſt ly 
feoffees ; for as the fee and right was intirely out of the 
by che feoffment, they could not by. law enter upon hin 
though it was held in caſe of a man ſeiſed in jure un 
that he, upon niere ſhould oh ſeiſed in the forma 
right and not in his wm. : Mo 
CeEsTUI que uſe deſired in his wil, 5 his execute 
might ſell his woods ; and this was held to be warcan * 
by ſtat, 1 Rich. III. If a man deviſed his land to iff" 
fold by his feoffees for payment of his debts, and tif 
feoffees negleciel to do it, the creditors' Y.. of hake 51 


* 4 Hen. VII. 18. EYES: "2 "wy II. 3. , 
* ax Hen, VII. 25. | « 14 Hen. VII. 14. 0] 


ſubpcer 


* 


ENGLISH LAW, 


ns to ſellu. Notwithſtanding this apparent liberality, 


at, 1 Rich. III. that all the juſtices held, he could not 
ake livery by attorney, becauſe that power was not 
yen by the act x. Again, it was holden by all the juſtices 
the common-pleas, that the cęſtui gue uſe could not take 


ſhed twice; but thoſe to whom ce/tui que uſe conveyed 
min under the ſtatute, might juſtify in their own 

: the ſtatute therefore ſeems . made in favour 
* ene 8 


Ix the ſeventh year of the king, it was agreed by the 


, ora writ of elegit might be had againſt the land of 
ui que uſe; for tho* the word execution was not in the 
ute, yet this ſort of execution was conſidered as within 
equity of it, being in effect a ſort of /zaſe*®, Thus it 
ears, that ſtat, 19 Hen. VII. was ſo far only a declaration 
the common law *. The power given to cęſtui que uſe by | 
s ſtatute, was wholly unconnected with any intereſt ; but 
, ſuch as it was, together with the common-law power 

| intereſt of the feoffees, produced ſuch a complication 
rights and titles, as mult give riſe to many i intricate 
ltions of law. 


Ie f 


\s to conyeyances to as; hitherto we have takin x no- 
only of feoffments and fines to a uſe ; but it appears in 
8 :c1gn that a new method had been practiſed, which, 
ccularly ſince the ſtatute of Richard III. had entirely 


15 Hen. VII. 11. 2 Hen. VII. 6. 
9 Hen. VII. 26, id. ant. 139. 
15 Hen. VII. 2. Le 


OL. IV. e M 8 ſuper - 
7 | £8 
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bpcena. If the deviſe was general, it was agreed, that 
e executors, and not the feoffees, were the proper per- 


t ſo ſtrictly was cęgſtui que uſe tied up to the words of the 


aſts damage feaſant in his own name, as he had nothing 
| the occupation at the ſufferance of the feoffees, who 
icht have the action, and fo the treſpaſſer would be pu- 


ole court, that execution of a ſtatute merchant or ſta- 
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Bargain and 
fale, 


| ſenſe of this conveyance depended upon the fairneſs of th 


which imported in itſelf a good conſideration ; and as i 


really contracted for the uſe in the former, which was th 


conſideration. Indeed, in all caſes, ſo eſſential was aca 


the uſe reſulted back to the feoffor, and the feoffee m 
ſeiſed only to the uſe of the feoffor. The reaſon of whit 


ſcience and equity, he thought that when a feoffment u 
made, and it remained doubtful whether it was in »/z, or 


-cret, and needed ſtrong reaſons to ſupport their exiſtence 
he, perhaps, thought it more expedient to put a purchak 
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ſuperſeded the neceſſity of any common-law conveyancy 
this was by bargain and ſale. This was done two ways: 
either the ceftui gue uſe ſold to another the uſe, and th 
feoffee from that time ſtood ſeiſed to the uſe of the-vendee 
or, the bargainor being ſeiſed of the actual freehold, ſal 
the land to the vendee; in which caſe he ſtood ſeiſed to the 
uſe ſo fold. This was tranſacted without even the form 
lity of a deed, and was held good even in a court of con 
mon law, by virtue of the late ſtatute ®. - The validity an 


contract. The vendee having paid the money, had done thi 


the laſt of the two inſtances before ſtated, he could nd 
have the land, there being no conveyance of it ; and he hy 


only thing reſiding in the cgſtui que uſe ; it was reafonatk 
that he ſhould have a title to the profits; which mig 


even before the ſtatute of Richard III. be enfarced in 


court of equity. 
Tus a bargain and ſale reſted upon the goodneſs of t 


ſideration to give being to a uſe, that it grew to be a maxin 
that where a feoffment was made without conſideration 


was this: The determination on the validity of uſes be 
left with the chancellor, who judged according to eo 


purchaſe ; conſidering that purchaſes were notorious, al 
would generally prove themſelves ; and that uſes were f 


to prove his conſideration, than the feoffor and his heirs! 
> 21 Hen, VII. 6. b. | 
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drove the truſt; by which means the intendment was 
always in favour of the feoffor's uſe, and the purchaſer 
muſt produce proof of ſome conſideration to ſhew that it 
aſſed to him ©, 

HENCE it was that a conſideration became the great point 
pon which thoſe deeds of conveyance turned, that were 
fterwards invented in order to raiſe and to convey uſes. 
Ons of theſe was by way of covenant ; which had been 
tempted in this reign for the firſt time, but without ſuc- 
eſs. The following was a caſe of that kind: It was co- 
enanted by a man and his wife and B. that B. ſhould have 
he land to him and the heirs of his body; and upon de- 


and and his wife in fee. This was held to be void. An- 
ther inſtance, where this new conveyance was again tried, 
as, where it was covenanted that the lands and tenements 
f one ſhould deſcend, revert, or remain, to his ſon and 
cir apparent in conſideration of marriage, and to the heirs 
f him and his wife. It was adjudged that this covenant 
id not change the uſe, for two reaſons : one was, that it 
as a matter in futuro, and not executed; the other, be- 
auſe it was put in the alternative, and therefore was un- 


ant, When another covenant of marriage of the ſame 


dinion was {till adhered to. 
Bur altho' theſe deeds were rejected by the courts of 


ould be raiſed by covenant, it cannot be doubted but ſuch 
nveyances met with favour in the court of chancery; 
hich, conſidering the nature of an uſe as exiſting merely 
contract and agreement, could hardly heſitate about de- 


_ © Bacon's Tracts, EY 421 Hen. VII. 18, 19. | 


wult of ſuch iſſue, that the land ſhould remain to the huſ- 


rtain whether to remain or revert, It was accordingly 
ld, that the parties had no remedy but by action ocove- 


ature was brought in queſtion, in 21 Hen. VII. © the _ : 


w, which ſeemed determined not, to allow that an uſe 


xing the ſpecific performance of a deed ſo peculiarly 
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induced to think they really were ſupported in chancen, 


eſtate for the benefit of the widow and the iſſue. They 


ders over. Theſe were again qualified with proviſos al 
with a length unknown to the ſimplicity of the comma 


ba reigns. 


tended as a maintenance for the wife, if ſhe ſurvived, | 
now the caſe with much of the landed property of tht 
Kingdom ; and therefore theſe Jointures, as they were calle 


were become very common. 


Vhich gave a new efficacy to ejectments, by adjudging 


HISTORY OF THE 
adapted to the purpoſe for which it was formed. We an 


from the many precedents now extant * of ſuch covenany 
made in this reign : \great eſtates were moſtly ſettled jn 
this way; and in the next feign we ſhall ſee that the 
covenants were expreſsly adjudged legal by the courts of lay, 

THESE deeds were uſually made on the occaſion of ma: 
riage, in order to make a ſettlement of ſome part of th 


were made ſometimes before, and ſometimes after, mar 
riage ; and were expreiled to be made on that or fone 
other conſideration. The diſpoſition thereby uſually mad 
was, an eſtate for life to the huſband and wife jointh, u. 
mainder to the iſſue of the marriage in tail, with remain 


conditions, upon which eſtates were to ceaſe or con 
mence, and uſes were to ariſe or be revoked, in a ſtile 


law. Theſe novelties, however, were greatly multiplid 
by the fancies of cony eyancers in the next and a 


TIE joint eſtate for life to the luiſband and wiſe was i 


lieu of her dower, of which ſhe was deprived where ht 
huſband's eſtate. was in uſe, and not in ſeiſin. This 


THE moſt important deciſion in this reign, was 


recovery of. the term as well as damages; the cone 
quence of which was, that writs of aſſiſe of novel dif 
ſeiſin, with writs of entry and of right, went out of uſe 
and a title to land was, in the ſubſequent periods of c our lay 
generally tried 1 ejectment. 


* Vid, Mad, Form. ng” 
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Ax action de ejectione firms, or ejectment, we have ſeen 
25 a remedy by which a leſſee being diſpoſſeſſed of his 
um in land, recovered damages againſt the wrong doer, 
r the treſpaſs in ejecting him. It had therefore a different 
ject from the other remedies in, ſuch caſes; one of which 
Fas a writ of covenant, the other a writ of guare ejecit infra 
yminum. The firſt lay only againſt the leſſor, and had long 
aled to give the plaintiff any reſtitution, but merely da- 
ages for the ejectment : the ſecond lay only againſt the 
jenee of the ejector. The gje:one firme gave a remedy 
inſt the ejector, but it was only in damages; fo that 
ith all theſe forms of action, a termor for years might, 
withſtanding, be actually deprived of the poſſeſſion of 
s term, without reſtitution by the common law, if the 
dcontinued in the hands of the ejector. Leaſes for years 
d now grown to be of greater value, from the length to 
hich it had become the practice to grant them : accord- 
oly, the court of chancery began to take that cogni- 
ce of them which the common law refuſed, but which 
ey at preſent deſerved; and by a rule of redreſs, in which 


at court much delights, uſed to decree the ejector to make 


ſpecific reſtitution of the land for the remainder of the 
Im. | EG. 

TRE courts of law ſeemed lately to incline towards 
lopting this method of doing ſubſtantial Juſtice. In the 
gn of Edward IV. we have ſeen it was declared by 
airfax f, that a plaintiff in ejectment ſhould recover poſ- 
ſhon of his term, as he would in a guare ejecit infra ter- 


num; and it was accordingly ſo adjudged ſolemnly in 


Hen. VIIS. A copy of the record of this caſe is 
to be ſeen in Raſtall b, where the judgment is, quid re- 
peret terminum ſuum prædictum; a judgment not war- 
nted by the original writ, which goes only to damages 

the treſpaſs, . any hint at reſtitution. Soon af- 


* Vid, ant. vol. III. 390. 


v x4 Hen. VII. 244. b. 
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dreſs a real treſpaſs, and to recover damages for it. Som 


It is probable, then, that a perſon claiming title uſedi 
enter on the land, and there ſeal a leaſe to 4. This tr 
action might or might not be known to the tenant ind 


of the two tenants, he was the treſpaſſor who had no title 
the poſſeſſion; and he barely by being there, without: 


other act, committed, in law, an ejectment of the ot 


might admit himſelf to have ſuffered, merely to take a 


ter this important reſolution, ejectments were applied i 


medy more ſimple, and leſs inconvenient and tedious, thy 


to try titles was plain and regular, differing nothing d 


muſt firſt be created, and an ejectment from that term mu 
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recovering poſſeſſion of land, and trying titles, as a . 


the multifarious and complicated . in the ore 
variety of real actions, 


THAT an ejectment i in this manner r might reſtore th 
poſſeſſion where a bond fide termor in lawful and permane 
poſſeſſion was actually ejected, is obvious enough ; hu 
how the ſame proceeding could be applied to try titles, 
all caſes, it is not perhaps ſo eaſy to imagine. 


Ir ſhould ſeem that the firſt way of bringing ejectmen 
very little from what this action was, when brought ton 


thing was to be contrived in exact conformity with {ud 
original object. As a term was to be recovered, a ten 


be effected, upon which the action was to be grounds 


ſeſſion. The conſtruction of law upon this would be, tha 


ha 


an ejectment, like a diſſeiſin, being a wrong which a m the 


vantage of the remedy which the law in ſuch circut 


ſtances would give him. A. the leſſee, would, for i lor 
preſent purpoſe, ſuppoſe the title to poſſeſſion to be in hl ter 
ſelf; and the two requiſites for this action being obtaia ma 
he would ſerve a writ of treſpaſs and ejectment againſt MW eie 
tenant in poſſeſſion, declare, and go on to trial. Then Wan 
plaintiff A. produced the title of his leſſor, and the def hin 
Wal 


dant the tenant 3 that of his leſſor; ang ſo the 1 
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28 completely examined; for the title to make the leaſe 
ing enquired into as a prefatory matter, they thereby col- 
ected who was the treſpaſſor; which was the direct point 
of diſcuffion in this action. 


Þly the firſt way in which a title to land was tried by eject- 

ment. It was regular and ſimple, conſiſtent with the pro- 

es and proceeding in other actions; but the legal notion 

of treſpaſs and ejectment was of ſuch latitude, as to leave 

n opening for fraud and artifice to introduce ſome ſingular 

ovelties into the proceeding by ejectment. If the tenant 

ght be conſidered as a treſpaſſor by continuing in the 

poſſeſſion after the leaſe made to A. ſo might every one of 
his ſervants, and every ſtranger who caſually came on the 

land; and theſe, equally with him, might be made defen- 

dants, and put to ſhew by what authority they were there. 

The perſon claiming title would ſometimes take advan- 
tage of this, and get a friend to come on the premiſes juſt 
after 4. had been put into poſſeſſion by ſealing the leaſe. This 
made him inſtantly, in law, a treſpaſſor and ejector. He 
was ſerved afterwards with a writ and declaration, upon 
which he would give the plaintiff judgment by default; 

and an habere facias poſſeſſionem iſſuing, the tenant in poſ- 
ſeſſion was turned out, in order that the plaintiff might 
have full and clear poſſeſſion according to his judgment; 
the tenant being put to the neceſſity of bringing an = 
ment, in his turn, to recover back the land, 


long ſubſiſt : the courts took it up, and, in order that the 


ejector, if a ſtranger, had given notice to the tenant that 
an action was commenced againſt him, ſubmitting to 
him whether he would defend it; upon which the tenant 
was n to defend it, in hit place. However, not- 

M 4 5 withſtanding 
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Ty1s ſeems to have been the obvious, * was proba- | 


A PRACTICE like this, ſo unfair and unjuſt, could not 


tenant might always be in a capacity to defend himſelf, 
made it a rule, that execution ſhould not iſſue, till the 
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the multifarious and complicated in the orea 


poſſeſſion where a bond fide termor in lawful and permane 


how the ſame proceeding could be applied to try titles, 
all caſes, it is not perhaps ſo eaſy to imagine. 


E action might or might not be known to the tenant in dl 
ſeſſion. The conſtruction of law upon this would be, thi 


the poſſeſſion; and he barely by being there, without? 


ſtances would give him. A. the leſſee, would, fort 


ſelf; and the two requiſites for this action being obtain 
he would ſerve a writ of treſpaſs and ejectment againſt 
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ter this important reſolution, ejectments were applied 
recovering poſſeſſion of land, and trying titles, as a . 
medy more ſimple, and leſs inconvenient and tedious, thy 


variety of real actions. 


THarT an ejectment i in this manner might reſtore th 


poſſeſſion was actually ejected, is obvious enough ; bi 


Ir ſhould ſeem that the firſt way of bringing ejectmem 
to try titles was plain and regular, differing nothing q 
very little from what this action was, when brought tor 
dreſs a real treſpaſs, and to recover damages for it. Son 
thing was to be contrived in exact conformity with fu 
original object. As a term was to be recovered, a ten 
muſt firſt be created, and an ejectment from that term mi 
be effected, upon which the action was to be grounds 
It is probable, then, that a perſon claiming title uſed 
enter on the land, and there ſeal a leaſe to A. This tr 


of the two tenants, he was the treſpaſſor who had no title! 


other act, committed, in law, an ejectment of the olle 
an ejectment, like a diſſeiſin, being a wrong which an 
might admit himſelf to have ſuffered, merely to take a 
vantage of the remedy which the law in ſuch circut 


preſent purpoſe, ſuppoſe the title to poſſeſſion to be in hit 


tenant in poſſeſſion, declare, and go on to trial. Then 
plaintiff A. produced the title of his leſſor, and the del 


dant the tenant F that of his leflor ; and ſo the l 
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8 completely examined; for the title to make the leaſe cy ys | 
ing enquired into as a prefatory matter, they thereby col- , © „ 
eged who was the treſpaſſor; which was the direct point HENRY vil. 
of diſcuſſion in this action. | 
Tuls ſeems to have been the obvious, and. was proba- 

ly the firſt way in which a title to land was tried by eject- 

ent. It was regular and ſimple, conſiſtent with the pro- 

es and proceeding in other actions; but the legal notion 

of treſpaſs and ejectment was of ſuch latitude, as to leave 

n opening for fraud and artifice to introduce ſome ſingular 

ovelties into the proceeding by ejectment. - If the tenant 

might be conſidered as a treſpaſſor by continuing in the 

poſſeſſion after the leaſe made to A. ſo might every one of 

his ſervants, and every ſtranger who caſually came on the 

land; and theſe, equally with him, might be made defen- 

dants, and put to ſhew by what authority they were there. - 
The perſon claiming title would ſometimes take advan- 
tage of this, and get a friend to come on the premiſes juſt 
after A. had been put into poſſeſſion by ſealing the leaſe. This 
made him inſtantly, in law, a treſpaſſor and ejector. He 
was ſerved afterwards with a writ and declaration, upon 
which he would give the plaintiff judgment by default ; 
and an habere facias poſſeſſionem iſſuing, the tenant in poſ- 
leſion was turned out, in order that the plaintiff might 
have full and clear poſſeſſion according to his judgment; 
the tenant being put to the neceſſity of bringing an oy 
ment, in his turn, to recover back the land. 


A PRACTICE like this, ſo unfair and unjuſt, could not 
long ſubſiſt: the courts took it up, and, in order that the 
tenant might always be in a capacity to defend himſelf, 
made it a rule, that execution ſhould not iſſue, till the 
ejector, if a ſtranger, had given notice to the tenant that 
an action was commenced againſt him, ſubmitting to 
him whether he would defend it; upon which the tenant 
was allowed to defend it, in his place. However, not. 
M4 withſtanding 
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CHAP. withſtanding this rule took away all the advantage gaine( 
9h 7 258 by theſe clandeſtine ejectments, the practice of proceeding 
HENRY VII. firſt againſt ſome ſtranger, called ſince a caſual ejector, vu n 
i ſtill kept on foot; for the judgment obtained in this man. 
ner remained ſtil] good in law, notwithſtanding the tenar 
| was admitted to try his right: it put him under the ne. 
ceſſity of defending the action, leſt he ſhould be turned out; 
and, ſhould it be determined by a jury in favour of the 
plaintiff, execution would iſſue on that much ſooner tha 
could be obtained by judgment on the verdict. 


— — — —_ 
= — —————— — * 
- — — = - —— 


IT us did ejectments receive a new form, owing to 
circumſtances neceſſarily attending them, and to certain 
conſequences following from the legal properties of a tre. 

_ paſs, As there can be little doubt but an ejectment wi 
conducted in the ſimple manner we have above ſuppoſed 
when firſt made uſe of to this purpoſe ; ſo there can he 
little doubt that it became, very ſoon after, the practice 
to make a caſual ejector, and to proceed as juſt related; 
the leſſee and caſual ejector being real perſons, as well a 
the entry and ejectment real facts. Such the practice 
continued till the end of queen Elizabeth's reign, and 
ſome years after, when the practicers got into the habit 
of ſhortening the proceſs very materially ; and the judges 
endeavoured to expedite this uſeful action by ſome orden 
ol court; ſo that, all together, it is now become a ret 
| fingular complicated proceeding, | 
ITnovoz it had been adjudged that the term ſhould be 
recovered in ejectment, it cannot be ſuppoſed that 
damages were not, as formerly, recovered for the injury 
| ſuſtained by loſing the intermediate profits; judgment 
therefore uſed to be as well for the meſne profits as the 
term, In after-times, when an ejectment came to be 
conſidered rather in the light of a real action, the plaintif 
rarely prepared himſelf to prove the actual damages; upon 
the net therefore he took only nn — 
| al 


dart 


eqi 


ene 
gane 


and, the preciſion of the proceeding in real actions, where 
e | the- 
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nd afterwards brought a new aQion of treſpaſs for the 
eſne profits; of which action there is no mention till 
me time after the reign of queen Elizabeth. 
As this action of ejectment, in the form of it, is for 
e treſpaſs, and not for the right; every freſh treſpaſs, 
hich could eaſily be effected in the way above ſtated, is 
freſh cauſe of action, and the right will every time be 
cidentally examined; very different from trying a right 

ſome real action, where a judgment once given was 
ither a final bar, or drove the party to a writ of a higher 
ature, very often more tedious in its proceſs. From 
ence it followed, that a title might be tried over and 
yer again between the ſame parties, though they had 
ach had verdicts againſt them. The gratification- of 
ying a title more than once, together with the eaſe with 


hich this action was conducted, contributed to make it 


favourite both with our courts and with ſuitors. This 


novation gave the laſt blow to real actions, which, from 


he period when ejectments came into practice, went into 


iſuſe: a revolution that at once conſigned to oblivion at 


aſt one- third of the ancient learning of the law. 


WHETHER this was a change for the better, has been 


oubted by lawyers of ſome knowledge and experience. 
Jn the one hand it has been ſaid, that real writs were in 
eir nature ſo ſpecial, and in their application ſo unac- 


ommodating, that they were very unmanageable inſtru- 
nents in the hands of the practicer. Some were to be 
rought in a particular court; ſome lay only between par- 
cular perſons; others, for and againſt thoſe who had only 
articular eſtates ; with various other circumſtances that 
Frere requiſite, antecedent to the bringing of the action: 
ll theſe were at once ſupplied by an ejectment, which 
equires nothing but a preſent poſſeſſion in the de- 
endant, and a right to it in the plaintiff. On the other 
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., Ing, and reduced to a ſimple point before it was truſted y 


attempt to ſimplify or decide it with leſs Circuity an 


ments to this purpoſe „ there are no queſtions ariſing up 


titles to real property are there debated in treſpaſs and re 
plevin. But the remedies by real action continued fi 
to be the practice of the time, though deſtined to git 


begun to be imparted to other courts. Land, as a ſub- 
ject of action, was now in the ſame predicament as othe 
matters of contract, and might be decided upon, in u 
ejectment, in any court in Weſtminſter-Hall. The 


fiction and intendment, received its ſhare of this acc 
fron; and from thence derived an addition to its ciil 
buſineſs, which was greatly increaſing from other cauſes 


this action into vogue. The practicers in the court 
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the matter in queſtion was thoroughly canvaſſed in plex, 


a jury, is thought to be ill changed for the preſent courl, 
where the whole queſtion is at once ſent in the groſs 9 
trial upon the - general iſſue, without any Previay 


expence. As to the length of proceſs, and other delay 
in real action, they, it is ſaid, might _ been my Cat 
rected by act of parliament. 

T Ho the practice had begun of n Gd 


ſuch actions in the Year-book of this reign. May 


place to this new-modelled remedy in the next and ſu 
ceeding reigns. With real actions fell a great pat 
of the ben of the common-pleas ; in them that cout 
had poſſeſſed an excluſive right of judicature, which no 


king's bench, which from a criminal juriſdiction hat 
long before poſſeſſed itſelf of perſonal actions, by help ad 


This was another conſideration that contributed to bring 


of king's bench and exchequer ſaw a medium by whid 
they might partake in the valuable practice of the com 
mon-pleas, and of courſe would give every credit to ſuc 
A contrivance. ; 


* Raft, Ent, 243, 244. 
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Tux opinions delivered in the reigns of Henry VI. CHA P. 
nd Edward IV. in favour of actions upon the caſe, for; AO 
ui be non-performance of a promiſe, were confirmed by HENRY VII. 
e train of deciſions in this reign. In 3 Hen. V II. an 
ou ion was brought againſt a defendant; who, for a ſum of 
oney, had undertaken to procure: a leaſe for a perſon; 
\ut inſtead thereof, he obtained it for himſelf, in deceit of 
he plaintiff, When it was objected, upon the old no- 
jon, that nothing having been done, no action would lie; 

5 there was no miſ-feafance, but merely a non-feaſance ; 
Brian demanded, whether if he promiſed, upon con- 
ideration, to make a feoffment to one perſon, and after- 
wards made it to another, that would not be a great 
i/-feaſance *? endeavouring in this manner to fatisfy 
the ſcruples of ſuch as ſtill adhered to the ancient opinion; 
e are told that the court agreed with him. Conformably 
with this deciſion, it was declared in 21 Hen. VII. by 
the whole court, that an action upon the caſe would lie 
as well for a non-feaſance as for a mal-feaſance! ; and 
this opinion was on another occaſion again recogniſed n., 
at which time it was ſaid, that if a man bargained that 
another ſhould have his land in fee for ſuch a ſum of 
money, and neglected making an eſtate accordingly, an 
ation upon the caſe would lie without any need of ſuing 
a ſubpœna in chancery®. As the neceſſity of recurring to 
a court of equity to eſtabliſh ſuch agreements was not 
now ſo abſolute as before, there is no doubt but ſuits on 
ſuch queſtions fell back again into the old channel of the 
common law, The prodigious advantage of this com- 
mon- law remedy, to ſubſtantiate promiſes and under- 
takings, was ſoon diſcerned by the legiſlature, which, on 
this account, as well as on account of the other applica- 
tions that were made of this action, in this reign paſſed 
an act which gave to the action upon the caſe the ſame 
ana” as was before in an action of debt. 


3 Hen, VII. I 4 | m 21 Hen. VII. 41. 
21 Hen. VII. 3e. | 2 2x Hen, VII. 41, 


Actions of a 
ſumgꝑſit. 


THERE © 
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_ trac, which was made in favour of the houſe, of which 
he was the head, but rather a principal party; and if this 


- fendant ſhould be permitted to wage his law. Thi 


_ juſtices, except Brian, that law-wager would lie, | 
was there urged, that a man might wage his law, in 


ſurplus, might wage his law, though a ftranger to the 


the prior was a ſtranger to the contract, yet he wa 
charged by it. It was ſaid, that this is not like the 


teſtator. The action againſt executors is in the detinet. 


* 
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T HERE fil ad doubts in wha particular Caſes 
lav /-wager ſhould be allowed, and i in what not. In th 


and Afton, juſtices, whether in an action of debt brought 
againſt an abbot for things ſold to his predeceſſor, with a 
averment that they came to the uſe of his houſe, the de. 


point was again agitated in the beginning of this reign 
when Brian held, that law-wager would not lie; faying 
that a defendant could never wage his law, unleſs when 
of neceſſity and by common preſumption he miſt hay 
notice of the cauſe of action v. In the latter part of thi 
reign, the fame queſtion came before the court, in the 
prior of Dunſtable” s caſe, when it was held by all the 


many caſes, on the contract of another. Thus, a lord 
if found, on account with his bailiff, to have receivel 
more than was due, in debt by the bailiff to recover ſuch 


contract, which in fact commenced with the auditors; 
the ſame if the bailiff had been found before. auditors to 
have been in arrear : fo in debt brought on a recovery it 
a court baron. In like manner, in the cafe at bar, tho 


cafe of executors, who, it is true, are not allowed their 
law-wager ; but that is not for want of privity, but be- 
cauſe they are not liable to an action on a contract of the 


This is in the debet; for he is not a ſtranger to the con- 


1 Hen, VI. 23. | 21 Hen, VII. 2. | 


debt 


* 


» 
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bt had ariſen tempore vacationis, it was a ſettled point 
at the new prior might wage his law*. In an action 
unded on a ſtatute, it was held, that a defendant ſhould 
pt wage his law *; though this point of law ſeems ſome- 
hat e in another caſe towards the cloſe of this 


jon * — 


THE CE continued in the exerciſe of that equita: 
e juriſdiction, which had been gradually aſſumed by his 
edeceſſors. Beſides queſtions upon uſes, the grand ſub- 
& of diſcuſſion in that court, we find the following Fa 
ere there conſidered. | 

Tux firſt caſe we ſhall mention is more remarkable for 
e manner of the judge, than the matter of the inquiry. 
wo perſons were appointed executors, and one releaſed 
debt due to the teſtator, without the aſſent of his com- 
ion. It was ſuggeſted in a bill in chancery, brought 
the other executor, that the will could not on that ac- 
bunt be performed; and therefore a ſubpœna was prayed 
inſt the executor, and the perſon to whom he had 
ade the releaſes It was there argued, that the plaintiff 
equity was without remedy, for every executor has an 
tire power in himſelf; and as one could do that which 
s companion might, the releaſe was good. © But,” 
id the chancellor, © it is againſt reaſon, that one executor 


know very well that every law ſhould be conſiſtent 
with the law of God, and that law forbids that an 


executor ſhould indulge any diſpoſition he may have to 


waſte the goods of the teſtator; and if he does (ſays 
the chancellor with ſome emphaſis), and does not 
make amends, if he is able, he ſhall be damned in 
hell,” But, upon the point of equity, he thought 
ere ſhould be a remedy; © for the words of the teſta- 


- 49 


13 Hen, vlt. "oi 2 * 2x Hen. VII. 14. 
ls Hen, VII. 18. | 


« ment 


ſhbuld have all the goods, and give a releaſe by himſelf. .. 
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1 — 8 cc ment are, | con/lituo tales eſſe executores neos, ut ipf dj 
4 , © ponant, Ic. Their power is hereby joint, and not ſever 
HENRY VII. © and therefore if one does an act without the other, þ 

| | OM does i it without a warrant. Again, it is pro ſalute anin 
cc mer, &c. and therefore if they diſpoſe it other wiſe, th 

te do what they have no authority for. At common lx 

<« (fays he), if a commiſſion of the peace iſſues, this g 

C no juriſdiction to try felons; and if a letter of attornej 

« given to make livery of one acre, alivery of two is wit 

cout warrant, and void. Now, in this caſe, the teſt 

ec ment is their warrant, and the laſt declaration of th 

e teſtator's will; and ſhould they exceed that, there mul 

ec be ſome remedy, as I conceive.” Thus argued th 

chancellor ; but the caſe ſtood over for further car 

ſideration x. | | dec 


WIERE a cogniſee, in a ſtatute merchant, had * es 
ed the land, and the cogniſor ſold the land and ſuffered 
recovery thereof, it was held, that as he could not fallh 
the recovery, there ſhould be a remedy by ſubpœna fis? 
the tenant. Again, where an obligation was paid with 
out a releaſe, and where one was bound to J. S. to thi 
uſe of IF. M. and J. S. releaſed the debt, in both the 
caſes there was relief by ſubpœna y. Reſpecting the pr 
ceſs of the court, it was held, that the penal ſum in Harn 
ſubpœsna was in terrorem ; and if it was not obeyed, tit 
chancellor might aſſeſs a fine upon the party. This aflel 
ment being a Judgment, it was held a Ms You mich 
iſſue upon it ©, 
Wr next NN" to ſome queſtions ariſi ing in our ci 
minal law. Notwithſtanding this king's reign is marke 
by ſeveral ſtate- proſecutions, little is to be found in out 
books upon the law of treaſon ; the caſe of Humplr 
Stafford is the only one that is recorded. It was there n 


4 Hen. VII. 4. b, * 10 Hen. VII. 5. &o : 
1 7 Hen. VII. 11. „** 


; 


ſolve 
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red, that privilege of ſanctuary could not be claimed in 
ſes of high-treaſon by preſcription, without an original 
arter before the time of memory, becauſe it ſo mate- 
ally touched the king's prerogative ; unlike a claim to 
ve waifs, ſtrays, and wreck, which might be preſcribed 
r, In the ſame manner, where a perſon claimed the 
ods of felons, outlaws, and cogniſance of pleas, he was 
liged toſhew a royal charter, and allowance in eyre, after 
e of memory. On the ſame occaſion the judgment of 
ph-treaſon was pronounced as follows: that he ſhould be 
tried back to the Tower of London, ſhould be put on a 
rdle, and drawn thro' the middle of the city to T'yburn, 
id there hanged by the neck; before he was dead his 
art ſhould be cut out, his head cut off, and his body di- 


rus miſereatur animæ ejus, &c*, 
THz nature of principal and acceſſory in erg on 
t ſeem to have been thoroughly underſtood, it 


nin counterfeiting the coin.; and another was indicted, 


feloniouſly acceſſory to the treaſon, the point was ad- 
urned for the opinion of the court. It was then argued 
Brian, one of the juſtices, that he might; for coun- 
feiting the coin was felony at common law, which fe- 
ny was not done away by the ſtatute making it treaſon ; 
id the proclamation on the exigent gave notice, that an 
lawry impended both for treaſon and felony. In truth, 
ery treaſon implied in it a felony ; and therefore, ſaid he, 
was clear law, that ſhould any one be attainted of treaſon 
ſtat. 8 Hen. VI. c. 6. b for burning houſes, after ſending 


um hoſpitavit, c. becauſe burning houſes was a felony 


* x Hen. VII. 4. Vid. ant. vob III. 285. 


threatening letter, a man might be indicted, quad feloniae 


before. | 


ded into four parts, to be at the diſpoſal of the * and 


as OREN: ſettled. - A man had been attainted trea- 


od ſciens, &c. illum felonict hoſpitavit, manutenutt, et 
mfortavit, &c. and ſome doubt ariſing whether he could 


—— — 
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C H A p. before. But Huſſoy, the chief. juſtice, ſaid, that as th 
HENRY VIJ, felonice; nor could there be ſuch a thing as acceſſn 
_ tention of the ſlayer. It was laid down by Fineux, chief 


| ſuffered by law, yet it was not lawful to uſe then 


Kill him, and the man died, it was telony, on account 


throwing wood from a houſe, chanced to kill a man; thi 
being homicide per infortunium, by our old law“ 


ſo ſhooting, or throwing wood, were not guilty. of felony 


vol. II. 10. 
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was now become treaſon, there could be no acceſſyn 


| Prodttorie 3 . which ſeems to have been the bet 
opinion ©. | | lea 

TIE diſtinction between lawful and unlawful ach, 
was always the governing conſideration in imputing gui 
or innocence, when a death was occaſioned without the un 


juſtice, that where two played together with ſword an 
buckler, or jouſted, and one killed the other, it ſhould be 
accounted felony ; becauſe, though theſe diverſions were 


but at the command of the king. It was clear law, that 
ſhould one man beat another, without any intention ty 


the firſt act being unlawful; which was a very differen 


accident from that, where a man ſhooting at a bull, « 


However, in the principal caſe, it ſeems that Tinu at 
retracted the opinion abovementioned; and in the ful 
year of the next reign laid it down to be felony to kil es 
man in jouſting, or other diverſion, notwithſtanding the 
king's command, for ſuch command was illegal *, It t; 
obvious that the legal opinions on a queſtion like this muſh d n 
in a great degree, be governed by paligeal conſideratis 0 
and the humour of the times. 

WHEN it was thus poſitively laid. down that the perſon lic 


it ſeems reaſonable that thoſe paſſages ſhould not be con- e 
ſtrued without ſome qualification, but ſhould be limited ind hi 
the manner laid down by Bracton 25 3 namely, if it was 


| 3 Hen, VII. 5 Bro. Coron, 229. RE 21 
211 Hen. VII. 23. Vid. ant. Vie. ant. vol. II. 10. Ch. 
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ne in a oi not publicly frequented, and the probability 
as that no danger could enſue : indeed it ſeems hardly 
therwiſe to be a lawful act s. 

Ir was no unuſual courſe at this tae; in . caſes of 
ath, where the proſecutor thought it would not turn out 
) be felony, to lay the indictment as for homicide ſe de- 
»ndendo, or otherwiſe, as the real caſe might be. On 


x the uſual pardon under the ftatute of Glouceſter , 
me ſerjeants were of opinion, that there was no need of | 
pardon, becauſe the juſtices ought, they ſaid, to diſcharge 
e party without an arraignment; and it was only on an 
litment for felony, and after the jury had found the de- 
ndant guilty ſe defeiidends; that the above application was 
quiſite, But the juſtices thought otherwiſe; namely, 
at the indictment ſhould be tried, and on a conviction, 
pardon ſhould be had to ſave the forfeiture l. 


nts who had ſubjected themſelves to the penalties of the 
w by the commiſſion of crimes. The rule, however, 
at malitia ſupplet ætatem, ſeemed to be founded on a ſen- 
4 Ne cs and was univerſally adhered to in after- 
A boy of nine years old had killed another of the 
me 3 and confeſſed the fact; but it was alſo found, 
at when he had committed the murder, he hid the body, 
d made an excuſe for the blood upon him, as if it had 
lowed from ſome accident to himſelf. This ſeemed to 
me within the conſtruction of the above rule, and the 
tices were of opinion he ſhould be hanged x. In another 
le, where two boys were keeping ſheep, and one, being 
tween ten and twelve years old, killed the other, 
d hid the body among the corn, and confeſſed the whole 
h the execution was ref] pited for the opinion of the 


1 Hen. vn. 29. jp 5 14 Hen. vn. 2. 
| Ch%g. Vid, ant. vol. II. 153. * 3 Hen. VII. 1. 


n indictment of this kind, and an application in chancery 


THERE had been always great tenderneſs towards in- 


You, V. . juſtices, 
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| Larceny. 


- HENRY Va. another, an appeal might be brought in elther, and th 
fact would be tried by a jury of both; but an indictmen, 


trary en) would lie in neither county, as the jurors hay 
authority only to Ts pro N ee and ng 


crime of arſon ſince the reign of Edward I”. It wa 


| books as to the nature of this felony. We find, in thi 
reign, that a man was indicted for that he feloniouſſ i 
the night had burnt a barn ; and becauſe the barn was ad. 
1 joining to a houſe, this was held a felony at common 0 ly 
and the offender was hanged. 


in the time of Edward IV. were again agitated in ti 
reign”. It was propounded by Huſſey, who was then chit 
juſtice, whether, if a ſhepherd took the ſheep, or a but 


himſelf thought it was, and related the caſe of a butler who 
was hanged under ſuch circumſtances : to which a fimilat 


fome things that were entruſted to his charge. In anſwet 


et armis, while he had them under his care : and of thi 


. determination in the time of Edward IV. and expreſo 
| contradicted ſome caſes that were there taken n law 
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Fer greater part of whom thought he ſhould be hangeds 
If a blow was given in one county, and the party died i 


in ſuch a caſe (notwithſtanding ſome dictums to the con. 
more e. | 
IT has not fallow in our way to fag any thing on he 


then ſaid to conſiſt in burning the corn or houſe of anothe 
feloniouſly. After that there is an intire filence in ou 


Sou queſtions of larceny, ſimilar to the famous on 


the plate, under his care, it could. be called felony ; :h 


caſe was added by Haugh, of a goldſmith, who had taken 


to theſe, Brian argued that it could not be felony, becauſe 
neither of theſe perfons could be ſaid to take the things d 


opinion were the juſtices *, This was giving a blow tothf 


* 3 Hen. vn. 12. | 7 vid. ant. vol. 8 274. 
= 7 Hen. VII. 3. 211 Hen. VII. 
* 4 Hen, VII. 18. 6 Hen. VII. r Vid, ant. vol, Ui. 410. 
10. 23 Hen, VII, 12. 
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ind argued upon as ſuch ; eſpecially that of the butler, 
However, we find this caſe of the butler was underſtood 
therwiſe ſome years after, and a diſtinction was taken 
tween the poſſeſſion a butler has while in the maſter's 
ouſe, and the poſſeſſion of a ſervant entruſted out of the 
ouſe. It was propounded by ſerjeant Pigot, in the court 


bag of filver to my ſervant to keep, and he goes away 
ith it, can this be felony? Cutler ſaid yes; for as long 
s he is in my houſe, or with me, that which J have deli. 
ered to him is adjudged in my poſſeſſion: thus if my but · 
er, who has my plate in his cuſtody, runs away with it, 
is is felony; the ſame if a perſon having the care of my 
orſe goes off with it; becauſe in both theſe caſes the 


er a horſe to my ſervant to ride to market, and he rides 
way with it, this is no felony; becauſe he came by the 
awful poſſeſſion of the horſe, by delivery out of my cuſto- 
ly. The ſame if I give him a bag to carry to London, or to 
ay away to ſome one, or to purchaſe ſomething ; if he goes 
way with theſe it would not be felony, becauſe they were 
ut of my poſſeſſion, and he had lawful poſſeſſion of them 
imſelf, To this Pigot aſſented, adding that he might, 
all theſe caſes, have an action of detinue or accompt *; 
wich idea of poſſe Non is conſonant to one of the princi- 


aſe of property and poſſeſſion was alſo conformable with an 
pinion delivered in the foregoing period; namely, that a 
n who retook his own goods in order to charge the 
ailce, was guilty of felony *. 


IT was common, in an appeal of mayhem, for the de- 
er by proper ſurgeons, or by the juſtices; and the opinion 
ven by either was peremptory, and finally determined 


* ei Hen, VIL ihe t 5 Hen, vn. 18. 
N 2 dle 


f king's bench, to ſerjeant Cutler, in this way: If I bail 


ing remained all along in my poſſeſſion. But if I deli- 


es laid down in the caſe ſo often alluded to. Another 


ndant to pray an inſpection of the mayhem aſligned, ei- 
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CHA? the cauſe u. It ſeems to have reſted with the Juſtices, 
' , Whether they would grant ſuch inſpection or not; and i 
HENRY VII. upon examination a doubt aroſe whether it was a mayhen 
or not, the juſtices might compel the party to refer it 9 
thecountry*. Upon the occaſion of a felon being take 

out of the officers hands as he was leading to execution, i 

was ſubmitted to the court of king's bench, whether th 

| reſcuing a felon was felony or not; and it was held, thx 

ſuch reſcuers were principal felons, and not acceſſors 

and it was ſaid to have been ſo determined in the reign d 

Edward IV. Such reſcue muſt appear not upon the n. 

turn of the ſheriff, but by an indictment . 


THE queſtion which had been ſo long agitated, hoy fa 

the acceſſory ſhould be favoured by the clergy or other pri 
vilege of the principal, was brought forward again in thi 
reign. In the exchequer-chamber, before all the juſtice 
it was debated what ſhould be done where the principi 
and acceſſory were arraigned, and both found guilty, an 
the principal demanded a book before judgment given 
Huſſey was of opinion, that the acceſſory ſhould have 1 
advantage of this ; for if a principal was outlawed, the x 
cCeſſory ſhould be put to anſwer, tho? the principal was nd 
|  attainted of the felony, but only of the contempt : butl 
was held by all the juſtices and ſerjeants, that in this cal 
the acceflory ſhould be diſmiſſed. To this the repom 
adds, that where the principal confeſſed the fact, and 
7 manded a book, the acceſſory ſhould not be arraigned, be 
cauſe no judgment was paſſed againſt the principal. Nd 

- withſtanding this, we find in the ſame year that f 
common courſe was to arraign the acceſſory, and if he w 
found guilty, he was hanged *. This point, therefore 
ſtill remained to be ſettled. It was the opinion of the ju 
| tices of both wann that an acceſſory me the fac 


* 2x Hen. VII. 33. on a for- F 1 Hen. vn. 6. 


mer occaſion it was thought not to * 3 Hen, VII, Te, 
be perempto1y-. 6 Hen, VII. 1. 50 : Ibid. 13. 
: Did. Ns 1 
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tho acquitted, yet loſt his goods, if he fled, the ſame as 
the principal felon ; but not the acceſſory after the factꝰ. 
| Ir had formerly been made a queſtion ©, how far an heir 


when once convicted at the ſuit of the appellant. There 
was ſtill a difference of opinion upon this point; ſome con- 
ſidering it as an anceſtral action, of which the heir could 
not, conſiſtently with the analogy of legal reaſoning, be 


perſonal injury, which moritur cum perſona. Upon a doubt, 
as ina former caſe, whether a ſcire facias on ſuch a record 


the pardon might be allowed without it“. The contrary 
pinions that had been ſtarted at different times, on the ad- 
mitting a defendant to become a provor, after pleading not 
puilty, were ſettled upon the following diſtinction: that 


and before verdict, but not on an appeal ©. 

AN alteration took place in the practice of dealing with 
priſoners who challenged the number of thirty-ſix jurors. 
It was the courſe in the reign of Edward IV. to put ſuch 
perſons to the penance, The ſame was done in the third 
year of this king by conſent of all the juſtices, except 
eble, who ſaid, this being an appeal, was not a caſe within 
he ſtatute of Weſtminſter f, which only ſpeaks of the 
ing's ſuit, In the ſame year it was agreed by the juſtices 
both benches, without any diſtinction between an appeal 
nd indictment, that a man who challenged thirty-ſix ju- 
ors ſhould be hanged, and not put to the penance ; and it was 
eſolyed that this ſhould be obſerved as the practice in their 


eigns. It was at the mo time agreed, that thoſe wha 


4 Hen. VII 18. 110, id. ant. vol. II. 134. 
| Vid. ant, vol, III, 414. s 3 Hen. VII. 2, 
"9 Hen. VII. 3. b Ibid, 13. 


? 11 Hen. VII. 8 


of the appellant might have execution againſt an appellee, 


deprived ; others again looking on it as a remedy for a 


would lie againft the heir for allowing a pardon, a deciſion 
on the principal point was avoided, by determining that 


on an indictment he might be admitted, after not guilty, 


ircuits d, notwithſtanding the contrary uſage in former 


N 3 G4 confeſſed 
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Sanctuary. 


be dragged from thence l. If he confeſſed the felony, he 
would be permitted to remain there forty days, according 
to the old law. But what is ſaid above ſeems to be conhnel 
to a man taking ſanctuary in a church : for there were tm 


reading of this period 1 in the following manner: None ſhal 


or the like, and not for debt; for a grant or preſcriptionts 


it admits, that if a man's body was in execution, and bt 
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confeſſed a felony, or were outlawed or abjured, or became 
provors, ſhould not make their purgation before the ord 
nary. : | 

WI have before Een what the courts decided reſpeQing 
ſanctuary in caſes of treaſon, If an offender fled to fa, 
tuary, it was not enough to declare that he came there ty 
fave his life, but to add that he had committed felony ; the 
it was not requiſite that he ſhould name the ſpecial natured 
the felony till the coroner came *. If he did not mak 
ſuch a general declaration, he might, without ceremony, 


manner of ſanctuaries ; private, as Weſiminſter Knoll, and 
the like; and general ſanctuaries, as every church, If 
man fled to ſuch a ſanctuary as the Vęſiminſter Knoll, he 
might remain undiſturbed for life; but if he choſe to ab 
jure within the forty days, the coroner was to appoint hin 
a day to do it. The law of ſanctuary is laid down in 


take ſanctuary but in periculo vite, as for treaſon, felony, o 


have ſanctuary for debt, was againſt law, and void. But 
the reading lays down a hung quibble to evade this; for 


eſcaped, and came to a ſanctuary ordained as a refuge al. 
ſafeguard for a man's life, he ſhould have benefit thereo 
becauſe by long impriſonment his life might be in jeoparih, 
If a church was ſuſpended for bloodſhed, he who took it 
as a ſanctuary for felony, ſhould ſtill enjoy it for forty days 
It was held that abjuration for felony diſcharged all felonies 


done before the abjuration. A man could not abjure for: 
petty larceny, but only for ſuch felonies as 1 the pan te 
„ 
3 Vid. ant. 174, 175. 1 Bro. Sand. = - 

Ir 


22 Hog: Yu, 122 New Caſes, 79. 
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Ir was the opinion of the FR OY that if the r 
ould not permit a clerk to make his purgatian,: the king 
ight command it by writ '. 


* 


— 


1 is celebrated by his hiſtorians for the many ex- 
lent laws he cauſed to be made. He was not leſs atten- 
ye to the regular execution of his laws when made. In 
he firſt year of his reign, at the cloſe of the parliament, 
e deviſed an oath, binding all perſons who took it to ob- 
erye the execution of ſeveral ſtatutes. We are told, that 
ot only thoſe of the houſhold, but thoſe of the houſe of 
ommons, came before the king and lords, and took this 
path. After theſe, the peers, both ſpiritual and temporal, 
vere aſked by the chancellor, whether they were willing 
o take the oath z who all anſwering that they were ready, 
t was read to them; and every lord ſpiritual laying his 
icht hand on his bredft, and every temporal lord on 
he book of goſpels, ſwore to obſerve and perform the 


lons; not to retain any one by indenture or oath, contrary 
to the ſtatutes of liveries; not to encourage maintenance, 
nor embracery, nor riots, nor unlawful afſemblies ; not to 
prevent the execution of the king's writs ; nor let to bail 
or mainprize any felons ?. 

A PRECAUTION like this at once ſhews the king s ſoli- 
tude for the due execution of juſtice, and the protection 
It needed in times when great men, inſtead of promoting, 
had been more uſed to defeat the effects of it by force and 
cabal. | 
Ir is faid, that Henry vide entertained at the earl of 
Oxford's with great ſtate, 'at - his departure expreſſed 
aſtoniſhment at the number of ſervants in liveries and 
badges he ſaw waiting ; but being informed by his hoſt that 
an were his retainers come to do him N he told 


v Is Hen VII. 9. Lord Ha: Parl. Uiſt. vol. STE . 


vernment. 


ame. The ſubſtance of the oath was, not to harbour fe- 
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CHA P. him he —_ not have his EI broke before his face, and 


XXVII. 


that his attorney muſt ſpeak with him. It is ſaid the eai 


HENRY VII. paid 15,000 marks as a compoſition for this offence, 


In every tranſaction of this king there is a regard ſheyn 


by him to the laws. Tho' no prince was more jealous d 
his prerogative, or took greater pains to gratify his loye d 
money, than Henry; yet in all inſtances where theſe tay 
grand intereſts were concerned, he Rill i proceeded under 


the ſanction of law, 
In the ſeventh year of his reign he revived benevolencs 


invented firſt by Edward IV.; but, more wary than that 


prince, he did it by conſent of parliament, and raiſed preat 
ſums in that way. He ſtrictly enforced all penal ſtatute 
which would contribute any thing towards his exchequer; 
with the ſame view he cauſed proſecutions to be inſtitute 


on many old and forgotten laws. Theſe legal oppreſſions 


if they may be ſocalled, were carried to a great height in 
the latter part of his reign, which rendered him extreme) 


unpopular, if not odious; and ſubjected his two agents in 


thoſe proſecutions, Empſon and Dudley, to a ſevere ac · 


cCount in the ſubſequent reign, 


THE new-modelling of the tar-chamher fell in 1 


: Henry s whole plan, It at once ſerved to ſecure his prero- 
gative, by enforcing among all ranks of people a ſtrict obe: 


dience to the laws; and became a ſource from whence be 
was always deriving pecuniary ſupplies. The penalties in 
that court uſed to run very high. It is related, that dif 
William Capel, an alderman of London, was fined | in 
27431. an immenſe ſum in thoſe days! and he was obliged 
to compound for 161 5l. This is mentioned only as one 


ijnſtance of theſe proceedings, Where criminal proſecu- 


tions did not produce fines, the king uſed to make them 
turn to account, by remitting cor poral pains for pecumuy 


gompenſations to be paid to himſelf, 


NoTwWITHSTANDING the bad uſe ſometimes made of 
ſevere laws, it cannot be denied that the temper and deſigns 
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 flenry contributed to eſtabliſh the laws in their full GH AF. 
ce, and to render the adminiſtration of juſtice more re- 
uar and effectual. While this had a good influence on HENRY VI. 
e order and peace of ſociety, it levelled all ranks of men 
nder the ſame ſubmiſſion to lawful authority, The exe- 
utive magiſtrate, in the perſon of Henry, increaſed in 
wer and diſtinction; while the nobility ſunk below the 
elatiye importance they had formerly enjoyed ; and the 
ommons continued ſtill in their original imbecility: ſo 
hat the prerogative of the crown had in this reign an op- 
ortunity of aggrandizing itſelf to a degree much exceed- 

g what it had been in earlier times, though not equal to 
what it became in the ſucceeding princes of- the line of 
Tudor. 5 | 

THERE are no Rate trials of this reign now extant ; 
nd of theſe occurrences the chroniclers of the time give very 
nlatisfactory accounts. It is very uncertain what was 
echarge againſt Sir William Stanley, who was executed 
or a conſpiracy, as it is related, againſt the king. 

Tre method introduced by Richard III. of attainting 
ferſons by bill, was purſued by Henry VII. and became 
enceforward not untrequently reforted to, where it was 
hought the common Jaw could not effectually reach an 
ditender. Ts | 
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Tux legal monuments of chis reign are the ſtatutes, ju- 
licial records, and reports. The ſtatutes underwent no 
urther alteration in the manner of forming them in par- 
ament. The records are from this period, almoſt in a 
egular ſeries, kept with order, and in good preſervation; 
s may be ſeen in the repoſitories of the courts of king's 
dench and common: pleas, in Weſtminſter- Hall. The re- 
ports are the Year-bock, with ſome caſes in the collectors 
Jenkins and Benloe; but more particularly in Keilway. 
who lived at this time, and took them himſelf. The Year- 5 
ook of this reign, as it goes more into points of law, and 
ſuch matters of learning as have ſurvived the times 
when 
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CHAP. when they were debated, is more deſerving attention tha 

Eu: aa the preceding. We find the counſel and judges ſometimg 

HENRY, VII. quoting caſes; and Bracton is once or twice referred tot, 

but this was not common: their determinations were moſh 

the reſult of-argument and mas and _ were mat 

precedents for future ages. 

THERE are no lavwutreatiſes of this reign in print, Bu 

there is a famous book, ſaid to be ſtill in ee iet, writ. 

ten by Marrow, on the office of a juſtice of peace; x 

work which has been quoted by later writers, ſuch as Fit. 

| herbert and Lambard, with great commendation, ani 

ſeems to have been followed by them on the ſame ſubjed, 

Tho” this reign was ſo barren in original works, they were 

not backward in putting t to the preſs the ne 0 
former times. 

TE art of printing began to give further affiſtanc to 
the ſtudy of the law, than it had in the former period 
Caxton went oft the ſtage in 1491: we hear no more 
of Lettou and Machlinia. Wynkyn de Worde tod 
the lead till 1497; when Richard Pynſon entered into 
competition with him, as did Julian Notary in 1496, 

William Faques in 1504, and afterwards Henry Pepuel, 

though the career of the laſt three did not extend mud 

beyond the preſent reign, as did that of Pynſon and & 

Worde. Faques, and afterwards Pynſon, had attained 

a diſtinction which Wynkyn de Worde ſeems never to 

have enjoyed; they were ſucceflively (and as ſome think 

jointly) king's printers. But this appointment ſeems to 
have conferred no excluſive right of printing law-books 
for the ſtatutes continued to be printed by Wynkyn de 
 Worde, and other printers : this appointment is thougit 
not to have been by patent, but by ſign- manual. 
Tux ſeveral ſtatutes paſſed in this reign were printed 
foon after they came out by de Worde, by Pynſon, and 
by Faques; and ſome were repeatedly reprinted by all d 


WES. I 


» x Hen, vn. 6, b. 
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em. We, have before intimated, that ſome ſtatutes o HA P. 
cribed to Caxton moſt probably belonged to a. later * © VL. 


a riod, and may perhaps have been printed in this HENRY VII. 
n. There appears a collection of the ſtatutes, under 
ane title of Nova Statuta, beginning with 1 Ed, III. and 


nding with 12 Hen. VII. This is printed by Pynſon, and 
aſcribed to the year 1497, juſt after the cloſe of that 
arliament : it is however certain, that it was printed 
fore 19 Hen, VII. as it would otherwiſe have contained 
je ſtatutes of that ſeſſion *. 


IT is remarkable, that the lateſt and moſt accurate in- 
uirers into our typographical antiquities do not preciſely 
x the printing of any Year-book to the reign of this 
ing. We have before taken upon us to ſay, that cer- 
ain years of Henry VI. were printed about the years 
480 and 1483. A writer * of ſome learning, but famous 
or miſrepreſentation, has advanced, that Wynkyn de 
Vorde was the firſt who began to print the Year- 
books; and that he and Pynſon printed above forty of 
em, which were to be found among the libri manuſcripts 
n Lincoln's-inn library ; but upon ſearch, none ſuch have 
keen found. Mr. Ames, a more faithful inquirer, in- 
orms us, that he never met with any Year-book bearing 
he name of Wynkyn de Worde, either alone or in con- 
unction with Pynſon; but that he had ſeen two, being 
7 and 18 Ed. III. without a printer's name or date, 
hich he thought were printed with the ſame type as 
itzherbert's Abridgment, in 1516; and which he makes 
o queſtion were printed by de Worde in the ſubſequent 
eign. It is agreed that Pynſon printed many Year- 
books ; but it is {till left to the probability of the thing, 
yhether he, any more than de Worde, printed any dur- 
ng this reign *. It ſeems moſt probable, that twenty- 
our years would | not 1 ſuffered to paſs without ſome 
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Lyndwood's Provinciale, before-mentioned*, is aſcribe 


Miſcellaneous 
facts. ESE 


| king's bench in the 1 Hen. VII. had the yearly fee d 
one hundred and forty marks granted to him for his bet. 
ter ſupport : further, he had one hundred and fix ſhilling 


addition being made to the ſtock of Year-books, which 


of the ſum) for his winter robes, and ſixty-ſix ſhilling 
f communicated to that kingdom a participation of out 


may be conſidered as an intereſting fact in the Hiſtory 
the Engliſh Law. Amongſt other ſtatutes made unde 


| e Vid. ant. 119. | _ Dudg. Orig. 110. 


HISTORY OF THE 


have before ſeen were printed in the time of Edward IV, a 
Richard III. In general, the time of printing the Ver 
books ſeems to be leſs aſcertained than that of moſt Other 
of our early-printed books, we = to their 1 moſh 
printed without a date. 

WHATEVER doubt there may be about the time 
printing our books of common law, there ſeems ng 
about thoſe of the eccleſiaſtical law. The edition 


to Wynkyn de Worde, and is thought to have ben 
printed in 1496. The great demand for this authent 
canoniſt requiring a further ſupply, the ſame print 
gave another edition in 1499, in octavo; and we ful 
two others in 1505"; one of them at Paris, ſuppoſed 
be printed from an impreſſion made at Oxford, 

Wx find another increaſe in the judges ſalaries, $i 
William Huſſey, appointed chief-juſtice of the cour > 


and eleven-pence farthing and the ſixth part of a halfpenny 
(fuch is the accuracy of our author and the | ftrangench 


and ſixpence for his robe at Whitſuntide *. 
AN act of the Iriſh parliament made in this reign, 30 


laws | in a more full manner than it before enjoyed them 
the gavernment of fir Edward Poynings i in 10 Hen. VII. 


and therefore called Poynings' Laws, there is one which 
enaQs*, that all * of ee made i in ak bes 


» Typog- _— 12 5. 135.313. 1 : Chap, 22. Triſh Statutes, 
: £5 ford 
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re that period ſhall be in force within the realm of Ire- 
d. The extending of the dominion of the Engliſh 
w by an act of that legiſlature, contributed to connect 
eſe two kingdoms in the ſtricteſt bonds of union; that 
ſimilar laws, and a ſimilar conſtitution 3 the grounds 
d great outlines of which it was thought would ever 
preſerved alike in both by the appeal which had long 


ere, notwithſtanding the differences that muſt by de- 
rees ariſe from the regulations of a diſtinct parliament 
roviding for the exigencies of a diſtinC people. | 

THERE was another proviſion of the Iriſh parliament, 
hich ſeemed to promiſe, that the law of that country 
rould not be permitted to deviate from the model com- 
unicated by the parent-ſtate. An act had been made by 
ap. 4. of the ſame ſtatute to the following effect : 
hat before a parliament be ſummoned or holden, the 
hief governor of Ireland ſhould certify to the king, under 


ereof, and the articles of the acts to be propoſed there- 


ave conſidered, approved, and altered the ſaid acts, and 


ven licence to ſummon and hold a parliament, then the 
ame might be ſummoned and held; and therein the acts 
o certified, and no other, ſhould be propoſed and re- 
cived, or rejected. This mode underwent further altera- 
jon in after - times. | 


en made from the courts of that country to the courts 


e great ſeal of Ireland, the conſiderations and cauſes 
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That after the king in his Engliſh council ſhould : 


ertified them back under the great ſeal of England, and 
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= Of Judicature in Wa les—and in Counties Palatin.“ 
| Parliament f the Eccleſiaſtical Polity— Fees of Ou. 
naries— Reſidence and Pluralities—Submiſſion of il 
Clergy —Papal Authority aboli ſbed—Marri age—Ttiq 
/ Precedents—The Poor Laws—Of * Trade Tum 
. for Tears—Leaſes of Tenant in Tail Gifts to fin: 
ſtitious Uſes—Deviſe of Land. Statute of Uſes —Jins 
tures—Statute of Wills—Statute of Bankrujtis 
Court of Wards and Liveries erefted— Statute of In. 
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CHAP. HE modiicatinn made in our law during | 
XXVIII. _ reign of Henry VIII. attract our attention in a pu. 
ticular manner. The ſpirit of reformation which began i 
prevail at this time, was not confined to our religio 
worſhip ;- it ſpread to the eccleſiaſtical judicature, it 
reached the law of property, and the adminiſtration 
civil and criminal Juſtice. In every regulation of a jurids 
cal nature made in this reign, we perceive a decile 
hand. The parliament ſeemed determined at once 1 
reſolve all doubts, and to root out all difficulties, which al 
former occaſions, they had been content to ſoften ad 
palliate according to the exigency of the preſent momeit 

| Inſtead of continuing {till to aſcertain the boundary be- 
tween the civil and ſpiritual judicature by new deſcription War 
proviſion was made by ſtatute for correcting ſeveral i 


regularities — of a Clerical nature, and for an inte r 
 reford 


— 
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form of the eccleſiaſtical law: inſtead of endeavening 3 
repreſs the uxuriancy of uſes, by freſh ſtatutes againſt a 
e pernors of profits, it was intended to deſtroy the thing HENRY VIII. 
ſelf, The grand object of barring entails, which was 
ccompliſhed at laft by a recovery, was now ſubſtantiated 
V 2 parliamentary proviſion in favour of that mode of 
onveyance; and the conſtruction which had been enter- 
ined with difference of opinion reſpecting the like effect 
the ſtatute of fines in the laſt reign, was now expreſsly 
abliſhed by the ſame authority. The deviſe of lands, 
hich hitherto had been practiſed under the cover of a 
e, and had been partially allowed by a late act, was now, 
y expreſs ſtatute, indulged to every one. The benefit of 
roy, which had ſo long ſtood in the way of our criminal 
aicature, was now aboliſhed in the principal and moſt 
ommon felonies. All theſe were innovations upon the 
cient law, which gave it a new turn, and brought theſe 
ints under conſideration in a variety of new appearances, 
o theſe may be added, the protection and eſtabliſh- 
ent of leaſes for years, execution againſt the effects 
bankrupts, the limitation of e the locality of 
al in felonies. ä 
Such were the NEE" regulations of this reign, 
hich had a laſting influence upon our juriſprudence, and 
and, even at this diſtance of time, among the fore- 
oſt objects of legal diſcuſſion. Others are of leſs im- 
tance, becauſe of ſhorter duration: ſuch were the 
bor laws; many of the new courts erected by this 
ng; new treaſons and new offences of various kinds, 
th new-fangled tribunals for their examination; all 
hich were repealed or ſuperſeded by ſtatutes in the next 
following reigns. Upon viewing the regulations of this 
we period, whether of the former or latter kind, it ap- 
ars, that ſuch important changes had not been effected 


ithin the ſame 1 2 of time, oe the wow of. Ed- | 
ard I, 
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utter or run 


| Avi . Tffꝑ ſtatutes which contain the multitude of objects abo 


alluded to, muſt neceflarily fill a conſiderable ſpace, a 
HENRY VIII. would unavoidably require a great portion of the ſubſ. 
quent Hiſtory, But a ſtile of compoſition in framing tt. 
tutes began now to obtain, which ſwelled their ſize beyon 
all example of former times. This conſiſted partly int 
matter and ſubſtance of them, and partly in the mann 
and form. Every parliamentary regulation was accomp 
nied by a minute detail of particulars, and an accumul 
tion of proviſos, exceptions, and qualifications : thek 
were conveyed in a diffuſe and redundant ianguage, crou 
ed with ſynonimous terms and tedious repetitions. Ar 
gulation which in the reign of Edward I. would have beet 
comprized in a few lines, was now ſpun out into as man 
clauſes : ſo that the ſtatutes of this ſingle reign aQual 
cover as much paper as all thoſe preceding it, up to May 
Charta. The ſame faſhion prevailing, thoſe of the tm 
ſubſequent reigns increaſed in the like proportion. 
WII this proſpect before us, it becomes neceſſaryt 
adopt ſome rule by which we may abridge and ſimplify ou 
materials, without doing any injury to the ſubject of out 
Hiſtory. Many of theſe ſtatutes are directed to concem 
not at all of a juridical kind, and may therefore, it 
ſhould ſeem, be paſſed over in filence. Thoſe that were 
ſhort duration, either becauſe they were ſoon repealed, 
were at firit but temporary, may be treated more or lels4 
large, according as they ſeem to deſerve a place in ou 
hiſtorical inveſtigation : the remainder are ſuch as had 4 
_ extenſive and permanent effect, and therefore are intitle 
to be detailed with all the minuteneſs which the compals 
this work will allow. But even theſe, for the reaſon 
_ abovementioned, muſt ſometimes, and may in genen 
with gut propriety, be ſomewhat curtailed. It will ve 
* In the edition of the ſtatutes vn. ends at pa. 3993 that 6 


that uſually goes under the name Henry VIII. at pa. gez 3 and 6 
of . reign of Huy of Philip and Mary at pa. 1200. 


oft 
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often ſuffice for the purpoſe of this inquiry, to ſtate the C HA p. 
ſubſtance and effect of a ſtatute, without following the E 45 
identical words, or enumerating every proviſion it con- HENRY VIII. 
tains, By means of ſuch abbreviation, the legiſlative acts 
of this reign may be contracted into a narrative of mode- 
rate length, neither impeded nor embarraſied with the irk- 
ſome formality of the materials from which it is collected. 
While the hiſtorian amuſes himſelf with the one, the other 
il|beleft for the more authentic information of the practicer. 
UNDER the controul of the above method we ſhall now 
ake a view of the ſtatutes of this king, in the following 
order. Thoſe claim our firſt notice which tend to give 
rength to the political ſyſtem, and vigour to the 
overcign power; ſuch are thoſe for regulating the legal 
jolity of Wales, and abrogating all franchiſes exerciſed 
ndependent of the crown. Next to theſe ſhould follow ſuch 
atutes as affected the parliament. The next are ſuch as 
roduced the abolition of papal uſurpations, and wrought 
; reformation in our eccleſiaſtical conſtitution : then the 
aus that concerned the civil ſtate : after. theſe will na- 
rally follow the laws relating to private property, and the 
dminiſtration of juſtice : and, laſtly, thoſe relating to our 
iminal law. This is the order in which we intend to 
peak of parliamentary proviſions during this reign. _ 
OF the firſt kind are the ſtatutes concerning Wales. 
it the time when the parliament came to the reſolution 
{ introducing a more complete ſyſtem of laws and admi- 
lftration of juſtice into Wales, the judicial eſtabliſhment 
vere ſeems to have been of the following kind: From 
be time of Edward I. the Engliſh law had prevailed to 
Certain degree, and had at length in general obtained the 
cendant, in the government of property and the puniſh- 
tent of offenders; but this was always mixed with their 
cal cuſtoms : to theſe they adhered with great predilec- | 
on; and they were encouraged in this partiality by the 


ay. 


umber of petty juriſdictions into which the country was * 
Vol. IV. S divided. a 
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divided. The adminiftration of juſtice in a great part of 


Reward, the judge, with a full enjoyment of all the caſual. 
ties of judicature; ſuch as fees, fines, amercements, and 


| franchiſe ; ſome being the king's lords marchers ; other 


low from fo many diſtinct tribunals ; they were like- 


ſtrengthen the royal authority over the principality, tht 


was, and had been in very early times, a juſtice 0 


whoſe juriſdiction included Angleſey, Carnarvon, ali 
Merioneth; and the juſtice of South Wales, which in 
cluded Carmarthen, Pembroke, Cardigan, and Glamorga*; 


rr 


HIS 1 0 RTV OF ＋ H E. 


Wales was in the hands of the lords marchers, each of 
whom exerciſed a kind of feudal ſovereignty within his 
diſtrict, and became accordingly, in the perſon of his 


forfeitures. Theſe caſualties, probably, the lords poſleſied 
ina greater or leſs extent, according to the nature of their 


being lords marchers, in a manner, independent“. 


Bes1DEs the variety of laws and uſages, that muſt fel. 


wiſe productive of diſorders in the police, from defeds 
of juſtice, owing to neglect, colluſion, or the claſhing 
of different juriſdictions. It was to remedy this, and to 


a preſident and council had been lately appointed under 
commiſſion from the king. Theſe conſtituted a cour, 
and ſeem to have maintained a kind of pre-eminence an 
ſuperintendant authority over the other judicatures of the 
country; but the whole of their power and authority does 
not exactly appear. Another ſupport of the king's ſore 
reignty conſiſted in the juſtices by him appointed. Ther: 


Cheſter v, whoſe juriſdiction comprehended the county o 
Flint ; there was alſo the king's juſtice of North Wale 


the remainder of Wales being then not divided inte 
counties, but under the government of the lords marchet$ 
as before mentioned. Where juſtice was adminiſtered 
by judge appointed from the king, it cannot be doubted 
'n Vid, ant, vol. II. 94, 9 3 b Vid. ant. vol. II. 96. : 


and ſtzt, 25 Hen, VIII. c. 6. © Stat, 27 Ken, VIII. c. 5 
ſect 1. | 5 | | 33 4 
bull 


at the Engliſh law was pretty generally known and 3 
blerved. | The judicial arrangement in North Wales 3 
ems to have been tolerably well adjuſted; for in the HENRY VIII. 
burſe of the ſettlement now about to be made, That is | 
ways referred to as the model by which this inſtitution 
as to be framed, and the guide by which many of its 
perations were to be governed. Such was the ſtate 
the legal polity in Wales in the 26th year of this 
nz, when the firſt ſtatute was made for reforming 


—— $9 ET" — _— — — — 


aa — 
— —— 


Tux ſtatute of 26 Hen. VIII. c. 4. was made to pre- 
nt the friends and kindred of criminals from labouring, 
d ſuborning jurors. It is thereby directed, that the 
ficer of the court for the due keeping of the jury ſhould 
t ſuffer them to eat or drink, or any one to ſpeak to 
em. There is a very remarkable clauſe in this act, 
hich ordains, that if the jurors acquitted a felon, contrary 
good and pregnant evidence, or otherwiſe miſbehaved 
emſelves; the judge might compel them, upon pain of 
priſonment, to be bound by recognizance to appear 
fore the preſident and council, and abide the deciſion 
that tribunal on their conduct. The preſident and 
uncil might impriſon or fine them at their diſcretion ; 
authority which had been exerciſed by judges in 
gland * without the ſanction of an act of parliament, 
t not without great murmuring ; and it was not till 
g after this that a ſolemn determination was pronounced 
inſt the legality of ſuch procedure *. 

Turs is followed by an act, in the ſame ſeſſions , con- 
ning proviſions very ſimilar to thoſe made in the ear- 
times of our hiſtory; which ſhews the influence of 
Fs at that time in Wales to have been much what they 
re in England in the reigns of Henry III. and the 
diming of Edward J. 180 complaining of the 13 85 : 


. — 


Vid. ant. vol. III. to. ws £ - Cons 6. 
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diſorders prevailing in the principality, owing to the dif. 
obedience of the law, it directs all perſons, upon monition 
given, to be attendant at the courts of juſtice, under 
certain penalties and forfeitures ; none were to appear with- 
in two miles of the ſeſſion or court with any kind of 


weapon or armour, upon pain of impriſonment and 


fine; and all courts were to be kept in the mo/? ſure and 
peaceable place that could be choſen®. To give redreſs 
againſt the oppreſſions of lords marchers, they and their 


ftewards or officers were made liable to be fined by the 


preſident and council, for unjuſt impriſonment of any 
one within their diſtrict. To be ſure of the execution of 


the law againſt the worſt offenders, it was enacted, that 
coining, murder, and other felonies, ſhould be tried in 


the next Engliſh county“; and an acquittal or fine- 


and theparliament were tender in abrogating an indulgent 


making in any lordſhip ſhould be no bar, if the proſecution 
in the Engliſh county was brought within two years! 


But the juilices might diſcharge ſuch offender, if con- 


victed, upon his finding fureties not to commit any fe- 
lony, and to be of good behaviour : this was to be with 
the conſent of the preſident and council; it was to be 


only once, and then not without paying a fine. This 
_ cuſtom of fine-making had been very ancient in Wales, 


being the remains of the old juriſprudence of the country ; 


law, which was ſupported by the prejudices of the people, 


when they thought it a be 8 under ſome wholeſome 
reſtriction. 


Ix the ſame ſeſſions two laws were made fie correAing 
diſorders in Wales k; one, to puniſh thoſe who aſſaulted 


and beat people, and then took refuge within the bounda- 


ries of neighbouring lordſhips; the ! other, to introduce 


there the late regulations concerning clerks convict. In 

the following ſeſſions ſome Proviſions were made of 

Ses. 4 and 6, d Sect, 6. 3 Set. 7. cb. 11. Ch. 12. 
= | | greater 


ENGLISH LAW. 197 


greater importance than any of the preceding: theſe were CH AP. _ 
by ſtat. 27 Hen. VIII. c. 5. 7. and 26. The firſt of theſe , - | 
{tatutes was deſigned to enforce obedience to the criminal HENRY VIII. 
law; and it authoriſed the chancellor to appoint juſtices | 
of the peace, juſtices of the guorum, and juſtices of gaol- 
delivery in Cheſter and Flintſhire, and in the counties of 
North and South Wales, with the ſame power to execute 
the law, as the ſame magiſtrates had in England. The 
ſecond was occaſioned by ſome abuſes prevailing in foreſts 
in Wales ; ſuch as a cuſtom for foreſters to exact fines, 
on various pretences, of perſons going through the foreit, 
and other exactions of the like kind all which were 
thereby aboliſhed. Es 
 BxFoRE we take notice of the third act made in this 
ſeſſions concerning Wales, it will be proper to mention 
one which ſtands before it in the ſtatute-book, and 
which made a part of the ſame plan for rendering the pro- 
ceſs of law more effectual, by placing every judicature in 
the kingdom in the hands of the king. This was the act of counties 
for taking from counties palatine the prerogatives which had Palatine. 
long been annexed to them, in derogation of the ſovereign 
authority of the king: it is ſtat. 27 Hen. VIII. c. 24. and 
is intitled, « An Act for recontinuing Liberties in the 
Crown ;” importing, as the preamble ſtates, that “ divers 
of the moſt ancient prerogatives and authorities of juſtice 
appertaining to the imperial crown of the realm had been 
ſevered from it by the gift of the king's progenitors, to 
the detriment of the royal eſtate, and the delay of juſtice.” 
For reformation of this, it was thereby ordained, that, 
for the future, no perſon ſhall have authority to pardon 
oftences committed in any part of the realm or in Wales, 
or the marches. thereof; but that © the king ſhall have 
the whole and ſole power and authority thereof, united 
and knit to the imperial crown of this realm, as of good 
right and equity it appertaineth; and none but he alone 
5 9 | was 
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was ever after to appoint juſtices in eyre, of aſſiſe, of the 
peace, or of gaol-delivery, in all ſhires, counties palatine, 
and all other places i in England, Wales, Sig we marches 
thereof. 5 | | 


ALL writs and indie were for the future to of 


| ledge facts as done againft the king s peace, and were to 
be in the king s name; only they were to be tefled i in the 


name of the pe: ſon who had the county palatine or franchiſe; 
and juſtices appointed in the county palatine of Lan. 
caſter were to have their commiſſion under the ſeal of 
Lancaſter. 3 5 | 


THERE was a proviſion | in this 284 in * a” ſome 


| of theſe liberties. The juſtice of Chefter and Flint was 


excepted out of every alteration made by this ſtatute", 


and was therefore to exerciſe his authority according to 


the commiſfion he before received. The biſhop of Ely 


and his temporal ſteward of the iſle of Ely, the biſhop of 
Durham and his temporal chancellor of the county palatine 
of Durham, the archbiſhop of York and his temporal 
chancellor of the ſhire and liberty of Hexam, were to be 


| Juſtices of the peace within their ſeveral liberties, with 


all the authority annexed to the office of ſuch magil- 
trates. 4 


Tavs were oak the prerogatives enjoyed by theſe petty 


ſovereigns reſumed, and re-annexed to the crown ; 


while the form of their e eſtabliſhment — re- 


mains. 4 
AFTER the een made by this act, a way was 


opened for a more complete reformation i in the judicature 
of Wales; which was now undertaken on a larger ſcale, 
by chap. 26. of the fame ſtatute. It is thereby, in 
the firſt place, ordained, that the dominion of Wales 
ſhould r ever be incorporated Wien bong ROS to, the 


a SR, 18, 
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realm 


ENGLISH LAW. 


ccalm of England; that perſons born there ſhould enjoy 
all the privileges and laws of this kingdom, as natural- 


born ſubjects; that lands ſhould be inherited after the HENRY VIII. 


Engliſh tenure, without partition ; and, finally, that all 
the laws, ordinances, and ſtatutes of England, and no 
other, ſhould be executed in Wales, in ſuch manner as 
directed by that act. To inſure the due adminiſtration 


of theſe new laws, it was enacted, that certain lordſhips 


marchers' ſhould be annexed to certain Engliſh and Welch 
counties; and that the reſidue ſhould be divided into 
counties, under the names of Monmouth, Brecknock, Rad- 
nor, Montgomery, and Denbigh ; the firſt to be taken as 
an Engliſh, the reſt as Welch counties“; and a com- 
miſſion was to be appointed for dividing theſe new counties 
into hundreds, and for ſettling the diviſions of ſome others, 
It was further directed, that juſtice ſhould be adminiſtered 
in theſe new Welch counties, and in Carmarthen, Pem- 
broke, Cardigan, and Glamorgan, according to the En- 
gliſn law, by ſuch juſtices as the king ſhould appoint, 


and in ſuch form and faſhion as it then was and had been 


uſed in the three counties of North Wales (namely, 
Angleſea, Carnarvon, and Merioneth), which we have 
ſeen was an old eſtabliſhment, and was now the original, 
according to which the new arrangement was adjuſted, 

„ was further directed, that all courts ſhould be pro- 
claimed and kept in the Engliſh tongue: all oaths, ver- 
dicts, and the like, were to be in Engliſh; and no perſon 
was to have any office who did not underſtand Engliſh. 
A ſaving was made of a moiety of forfeitures and fees to 


lords marchers, as well as all courts leet, barons, waifs, 


ſtrays, and other caſualties and fruits of ſeignory. There 
was a ſaving of uſages and cuſtoms then prevailing in 
North Wales; and notwithſtanding what had been de- 
clared to the contrary in the former part of the act, it 
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was provided, that lands which had been by cuſtom time 


F out of mind partible among the heirs, ſhould ſo continue :. 
HENRY VIII. 


To aſcertain what the cuſtoms and laws obtaining in 


Wales were, a commiſſion was to be appointed to make 


enquiry concerning them ; and ſuch as ſhould be thought 


by the king and his council proper to be retained, were to 


be continued in full force and effect 1. In aid of this 
proviſion, it was alſo declared, that the king ſhould have 
power for three years to ſuſpend, abrogate, or alter this 
at”; and for the next five years, to erect ſuch courts 
and appoint ſuch juſtices within the principality as he 
ſhould think fit: ſo that a final and perfect eſtabliſhment 
of the judicial polity of Wales was reſerved for ſome 


future ſettlement, which was then in contemplation. 


Tris was accompliſhed by Rat. 34 and 35 Hen. VIII. 
c. 26. which is intitled, An AQ for certain Ordinances 
in Wales ;** and contains the whole conſtitution of the 


principality, its laws and judicature. The proviſions of 
this act are ſaid to have been granted at the humble ſuit 
and petition of the king's ſubjects in Wales. It declares, 


that Wales, conſiſtent with the late revolution effected 
there, ſhould conſiſt of twelve counties ; the eight an- 
cient counties, that is, Glamorgan, Carmarthen, Pem- 
broke, Cardigan, Flint, Carnarvon, Angleſea, and Me- 
rioneth ; and the four new ones, that is, Radnor, Breck- 


noch, Montgomery, and Denbigh ; and that the limitations 


of hundreds, as ſettled by the commiſſioners appointed 


according to the late act, thould be obſerved. 


As to the judicature of the country, it directs, that 


there ſhould continue a preſident and council, as before; 
that a ſeſſions, to be called The king's great ſeſſions in 


Wales, ſhall be held twice a-year in every county * ; that 
this court ſhall hold pleas of the crown in as ample man- 
ner as the king's bench; and pleas real, perſonal, and 


, Set. 35. 1 Ibid. 27. . Ibid. 36. © Ibid. 4, 5, 6, 7. 8, 9- 


mixed, 


ENGLISH LAW. 


mixed, as completely as the common-pleas in England*. 
The detail of regulations made by this act may be ſtated 


briefly, as follow: The ſeſſions is to laſt ſix days. Days HENRT vii, 


arc to be given from day to day, and from ſeſſions to ſeſ- 


an original and judicial ſeal (for the different circuits), to 
ſeal all original and judicial writs and proceſs ; the tete of 
every bill and judicial proceſs to be under the names of 


original. Perſonal actions above forty ſhillings may be 
either by original or by bill; thoſe under are to be always 
by bill. Original bills are to be ſealed with the judicial ſeal. 
Fines of land with proclamations levied before juſtices 
there, are to be of the ſame force as fines in the common- 
pleas”. Errors of judgments before the great ſeſſions in 
pleas real and mixed, are to be brought by writ of error 
into the king's bench in England ; in pleas perſonal, to 
be reformed by bills before the preſident and council x. 
No execution to be ſtayed by writ of falſe judgment; 
but in caſe the judgment is reverſed, reſtitution is to be 
made v. When there are many perſonal actions which 
cannot be tried at the great ſeſſions, it was ordained, that, 
for diſpatch, they may be heard at a petty ſeſſions before 
the deputy juſtices there ; and further, that no ſuit ſhall be 


ſhillings *. The fees of officers, for the execution of 
proceſs and drawing. the proceedings, were hxed by the 
ſtatute, with authority, however, to the juſtices to alter 
them at their diſcretion. | 
BesIDEs the ſuperior magiſtrates, the preſident and 
council, and the juſtices of ſeſſions, there were to be 


qualifications were ſet forth >; and direction was 


© Set. 12. 3 2 Set. 94. 
bid. 33, 34, 35. 41. * Ibid. 53. 

x Ibid, 113. a a 1 0 0 Ibid. 532 56. 
7 Ibid, 114. 


given 


ſons, at the diſcretion of the juſtices. There is to be 


the juſtices. All actions, real and mixed, are to be by 


proſecuted by bill before the ſaid juſtices, under twenty 


juſtices of the peace in every county“; their number and 
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HISTORY OF THE 


given for the due holding of inferior tribunals, as the 
ſheriff's county court and tourn, with courts baron and 
other courts ©. 

IN addition to the appointment of magiſtrates, and 
preſcribing the bounds of their Juriſdiction, ſeyeral rules 
were laid down reſpecting the law of crimes and of pro- 
perty. It was ordained, that no felon ſhould be permitted 
to make fine (as they before had done, according to the 


uſage of the country, confirmed in ſome meaſure by the N 
late act e), but ſhould ſuffer the law, unleſs reprieved by the ¶ catu 
judge. The ſtat. 26 Hen. VIII. c. 6. concerning the Wi clau 
trial of crimes and felons in the next Engliſh county, was Bi proc 
confirmed; but by anot ther clauſe of this act, it is de. vas 
clared, that if any murder or felony i is nd no one, Proc 
upon pain of fine and impriſonment, ſhall make an end t cial 
agreement with the offender, unleſs he make the preſident Wl <0" 
or council, or one of the juſtices, privy thereto ; a provi. tion 
ſion Ch evidently allowed a continuance of this practice mer 
Ir was ordained, that trials in the county, baron, and Wal 
hundred courts, ſhould be by wager of law, or verdi& ol e 
ſix men, at the pleaſure of the party who pleaded the pleas, refor 
In other courts, in actions perſonal, where nine of the ſeem 
jury were ſworn, the ſheriff may, upon default of the ref 2 
fill it up by a tales de circumſiantibus k. In foreign pleas ; 
triable in another Welch county, à tranſcript of the re- _ 
cord is to be ſent thither ; but if the matter of ſuch pleas pilla 
is laid in an  Evgliſh county, it is, nevertheleſs, to be tried bonf 
in Wales ; os 
IEE following are the proviſions zelating: to proper * 
It was now finally enacted, that lands ſhould not be parti Wi 
ble among the heirs , as in Gavelk:nd ; but ſhould deſcendi mer 
as in Las er No mortgage is to be allowed? but fully 
p $68. 7 73. 75. lg 5 Sect. 84. | is 
© Vid ant, 196, 1 * Ibid. 103. m.1 
e Se, 84. | I Thid. 88, 89. 11 


according 


ENGLISH LAW, 205 
according to the courſe of the Engliſh law |; all oerſons CHAP. 
may ſell and alien their lands, the ſame as in England ®; and. ede 
lands there are to be ſubject to ſtatutes ſtaple, and recog- HENRY VII. 
niſances acknowledged in England v. a. No ſale of goods 
in any fair or market is to change the property e; nor is any 
perſon to buy live cattle, unleſs it is proved by witneſſes 
where it was bought ; ; and this! is to be obſerved under pain 
of a fine. fo 

NoTWITHSTANDING ſo extenſive and complete a judi- 
cature was eſtabliſhed within the principality, there was a 
clauſe in this act which provided for the introduction of | 
proceſs from the ſuperior courts, on certain occaſions. It 
was ordained, that, “ for urgent and weighty cauſes,” 
proceſs ſhould be made and directed into Wales by the ſpe- 
cial commandment of the chancellor, or any of the king's 
council, as had been uſed before?. There was a reſerva- 
tion to the king of a power ſimilar to that given by a for- 
mer ſtatute relating to the adminiſtration of juſtice in 
Wales, by which he was enabled, in writing under the 
great ſeal, to change, add, alter, order, diminiſh, and 
reform, all the beforementioned proviſions, as it ſhould 
ſeem convenient; and from time to time, at his pleaſure, 
to make laws for the government of Wales 9. 

Tnus far of thoſe proviſions made by parliament for: 
maintaining the political authority of the ſoyereign. The le- 
giſlature made ſome acts reſpecting its own conduct and 
eonſtitution. The firſt of theſe was paſſed at the cloſe of 
a ſion, with the neceſlity of ſuch a proviſion, no doubt, 
plainly before their eyes. It was enacted by ſtat. 6 
Hen, VIII. c. 16. in conſideration of the many weighty 
matters which were often left to the endof a ſeſſion, that no 
member depart nor abſent himſelf till the parliament was 
fully fine, ended, or W unleſs he had e 


Of parliament, 


3 Sed. 92. | OTE 0 gect. 104. by 
® Ibid. 93. P Ibid. x15. 
1 bid, 94» 9 | 3 Ibid, 119. 
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6905 the ſpeaker and commons, 0 lerne was to be 
entered on record in the book of the clerk of the parlia. 


HENRY VIII. ment : if any did otherwiſe, he was to loſe his wages, and 


this act, which, though relating to 


_ was a practice in the county pala- 


poy his creditors as ſoon as he was 


the inhabitants of the county, City, or e, ſhould be 
diſcharged thereof. 

Ix order to communicate to Wales all the W en- 
joyed by Engliſh ſubjects, it was ordained by ſtat. 2 
Hen. VIII. c. 26. that two knights ſhould be choſen for 
the county, and one burgeſs for the town of Monmouth; 


that one knight ſhould be choſen for the county of 


Brecknock, Radnor, Montgomery, and Denbigh, and 
for every other county in Wales; and one burgeſs for every 


| ſhire town, except Merioneth. Theſe elections were to 


be as in England, with the ſame fees and allowances. 
THE next ſtatute on this head was for imparting the 


privilege of being repreſented in parliament to the county 
palatine of Cheſter. 
| Hen. VIII. c. 13. ſtates, that the inhabitants of the county 


The preamble of ſtat. 34 and 35 


palatine complained of ſuffering in their property from ſe- 


vere laws, which they attributed to their bearing no part in 


the making of them. To ſatisfy the inhabitants, it was 
therefore enacted, that there ſhould be two knights for the 
county, and two burgeſles for the city, to be elected by 


| proceſs iſſued by the chancellor of England to the chamber- 


lain of Cheſter, his lieutenant, or deputy, and from him 


to the ſheriff of the county; which elections and returns 


by the ſheriff were to be the ſame as thoſe i in the county 
palatine of Lancaſter, and the reſt of England*. 

THERE was a ftatute for better ordering the collection 
ef the wages of knights and burgeſſes in Wales and 


upon which the officers uſed, 
of their own authority, to "iſſue 2 
writ in nature of a protection, and 
to delay the creditors from making 
any demand of their debts. It ws 
now ordained, that no ſuch writ 
ſhould iſſue without ſpecial warrant 


from the king, N 
On- 


7 There is another provifion in able; 
aother ſubject, is worth notice, It 
tne for a perſon indebted to an- 


other to ceme to the exchequer 
there, and make oath that he would 
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Monmouth. It feems that the wages of a knight was naw 
four ſhillings a-day, that of a burgeſs two ſhillings, and it 
continued from their ſetting out to their return home, with 


were two writs ; one, de ſolutione fœdi militis parliamenti; 
and another, de ſolutione fed! burgenſis parliamenti. Theſe 
uſed to be ſued out by the member; and by this act the ſhe- 
if, mayor, or other head-officer, was to make his pay- 
ment within two months after ſuch writ delivered to him *. 

THE laws relating to the national church, and the 
eccleſiaſtical polity, make the moſt remarkable part of the 
eoiflative acts during this reign. The attack upon the 
Goal authority, and the reformation of -abuſes among the 
clergy, was carried on by fits, as the king's humour di- 
rected him ; and they fill, on that account, a multiplicity of 


the colts of their writs, and other fees and charges. There 
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Of the ecclefi- 
aſtical polity. 


ſtatutes. To arrange theſe in ſome order, and to preſerve, 


at the ſame time, a kind of hiſtory of this famous revolu- 
tion in the church, will be attended with difficulties. Theſe 


ds are of different ſorts, and had different objects: ſome 


were deſigned to demoliſh the ancient fabric; and others to 
lay the foundation of a new one: ſome concerned the pa- 
pal authority ſolely ; others applied to matters of domeſtic 
regulation. It follows, that many of theſe ſtatutes being 
now functa officio, are ſunk into oblivion ; while thoſe 
which furniſhed the baſis of our preſent eſtabliſhment in 
the church, are generally known. Perhaps the moſt 
ſatisfactory way of treating the one, would be to give alſo 
a detail of the other. We ſhall, therefore, take a view of the 


ſtatutes that relate, in any way whatever, to the church and 


eccleſiaſtical law, as nearly in the order in which they were 
made as the ſubject will permit. This will form aſort of juridi- 
cal narrative of the Reformation, interrupted ſometimes and 
retarded by the recital of regulations either directly or inci- 
ientally appertaining thereto, and which the nature of this 
work requires ſhould be ſomewhat fully enlarged Upon. 


V Stat, 35 Hen, VIII. c. r. 


AETER 


* — 


N 
1 
if . 
1 
i! 


2 


F TTTPTPPTTTTTTTTTTTTTTTTTTTTTTTTTTTTT— A nt Tb 


Pe ne Chee We De — 


— We DR oe ng 


— 


— — 


206 


CH A P. 
xXXVIII. 


| HENRY VIII. 


unreaſonable exaction of fees for the probate of wills; an- 


Fees of ordina- 
ies. 


bills were ſent up from the commons, levelled at ſome of 


extortion and impoſition in the article of fees for probate 


complains of the impoſitions practiſed by ordinaries, not- 


for probate of a will, and making inventories, where the 


It ordains, with more preciſion than the ſtatute of Ed: 
ward III. who ſhall be intitled to the adminiſtration, in 


HISTORY OF THE 


AFTER the diſgrace of Cardinal Wolley, and while the 
| alfair of the king's marriage was depending, in the 21f 
year of this reign „ 4 Pi was called, when three 


the moſt exorbitant abuſes of the clergy : one was againſt 


other was for regulation of mortuaries; another was to 
reſtrain hires and non-refidence, and to forbid the 
clergy taking farms. | 

W have bullies ſeen what oroviſion had beets made by 
parliament, and by provincial conſtitutions, for preventing 


and adminiſtration. Abules, however, ſeem {till to have 
maintained their groundt. The ſtat. 21 Hen. VIII. c. 5. 


when 
privil 
Me 
claims 
any b 
upon 
where 
mari: 
not m 


withſtanding two former ſtatutes made to aſcertain their 
fees, namely, ſtat. 31 Ed. III. ſtat. 1. c. 4. and ftat. 9 
Hen. V. c. 8. v; and it enacts, that nothing ſhall be taken 


goods do not exceed five pounds, except 6d: to the clerk; 
where they do not exceed 40l. not more than 38. 6d. ; 


and where they exceed that, 5s. Thus far of teſtaments 
than 


death 
not k. 


caſe of inteſtacy : it directs, that it ſhall be granted 10 the 
| | Wale 


widow of the deceaſed, or to the next of his kin, or to both, 


as the orunary. 1 in his diſcretion ſhall think good. The Tt 
ſame rule is to be obſerved where executors refuſe to prove that | 
the will, and the execution of it is to be committed to the MW'ailin: 
relations. The ordinary i is alſo empowered to ey his elec- WMlowin 
tion between two or more who are of equal degree {cir 
of kindred *; nor is any thing to be taken for ſuch admi- WW”? 
niſtration by the a unleſs the gods amount to more as i i 

YOr1O1 


YA 1525. 5 | vol. III. 256. 
t Vid, ant. 575 58. | a Sect. 35 4. 
Vid. ant. vol. il. 386; and 
than 


F N L 18 L AW. 


nly 28. 6d. 


due adminiſtration J; and, taking two of the legatees; 
r two creditors, or, in default of them, two of the next 
if kin, they are to make an inventory of the effects. All 
perlons offending are to forfeit as much as the money ta- 
ken contrary to this act; and, beſides, 10l. half to the king; 
and half to the party aggrieved. | The act further ordains, 
that lands being deviſed tb be fold, the money thence ariſing, 
xx the profits of the lands, {hall not be confidered among 
the goods and chattels of the deceaſed. So that many per- 
ſons who had property of ſome value, might in thoſe days, 
when perſonalty was in general not large, come within the 
pivileges above allowed to thoſe who had not 51. in goods. 
MoR'TUARIES, or corſe-preſents, were a cuſtomary due 
daimed by the parſon in many places upon the death of 
any-body, Stat. 21 Hen. VIII. c. G. puts ſome reſtraint 
upon theſe demands; and ordains, that none ſhall be taken 
where the moveable goods of the deceaſed are under ten 
marks; and where they are under 30l. after all debts paid; 
not more than 3s. 4d. is to be taken, and in no caſe more 
than 108. Mortuaries were hereafter not to be taken on the 
death of a way-faring man, feme- covert, child, or perfon 


Wales. 


that follow; for while they reſtrained the clergy from 
niſing ſums on the people in certain fees and dues, the fol- 
owing act only confines the clergy to a due diſcharge of 
their function, by forbidding, under penalties, all other 
avocations. The ſtat. 21 Hen. VIII. c. 13. was made, 
5 it ſays, among other reaſons, for c the increaſe of de- 
votion and 3 opinion of the: lay fee toward the POD 
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ExECUTORS and adminiſtrators are to give emity for HENRY VIIt 


not keeping houſe ; and re were _— aboliſhed 10 


Taksk nenen had a more e effect cur thoſs | 
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perſons.” It accordingly ordains, i in the firſt place, bro 
no ine perſons ſhall take lands to farm under pain 9 por 
forfeiting Tol. per month. This, however, does not e, fre 
tend to the farming of any temporalities during the vacation cha 
of biſhoprics, or collegiate or cathedral churches ; an the 
any perſons * not having ſufficient glebe, may rent land tune 
for the mere expences of their houſhold. Moreover, ni tors 
ſpiritual perſons are to buy or fell for profit any kind of fc! 
merchandize, upon pain of forfeiting the thing ſo bargaine, 7 
and of the contract being void; with an exception when not 
they ſell the overplus that remains of any corn, cattle, of 
the like, after the ſupply of their families. No ſpiritul deer 
perſon is to keep a tan or brewhoule, under the penalty pref 
forfeiting 101. per month b. deac 
THESE regulations were deſigned to remove e the clery chur 
from mean and gainful occupations, and to fix their at perl 
tention ſolely to their ſpiritual calling. That this might bedi-WM cent 
charged with faithfulneſs, the next ſtep was to put pluralitis ;.:, 
and non- reſidence under ſome reſtraint. Repeated proviſions (cc, 
had been made by councils, and by ourown provincial ſynods, WM fron 
to prevent plurality of benefices; but the force of theſt cept 
had been weakened by the interpoſition of papal diſpenſ- in: 
tions ©. In confirmation of the deſign of ſuch proviſions, any 
and to ſhorten the hand of the pope, it was now enacted, ll me | 
that if any one having a benefice with cure of 8]. per ann, peer: 
or above, accept of another with cure, and be inſtituted Eng 
and inducted, the firſt ſhall be adjudged vacant, and the Hp 
patron intitled to preſent. All diſpenſations from Rome, juſti 
or elſewhere, contrary to this act, are declared void, and 116 
the procurers thereof ſubjected to the penalty of 20. oleas 
Only ſuch ſpiritual men as are of the king's council may ind 
| purchaſe a diſpenſation to hold three benefices; and the Hen. 
following perſons to hold two: the chaplains of the king, feaſter 
queen, prince, or princeſs, or any of the king's children, 3 
| ; Ad was gi 
8 & 
nl brother V. 
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the king's bench, the warden of the cinque ports ; as alſo, 
the brothers and ſons of temporal lords and knights, doc- 
tors and batchelors of divinity and law, being admitted 
ſuch by the univerſity, and not by grace only. 

THE papal canon law and our own conſtitutions had 
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brothers, uncles, or aunts; of all lords ſpiritual and tem- * HAY 1 | 
| - 3.0 . | [184 
poral, and peereſſes; the chaplains to the chancellor, tre- Wl 
ſurer, and comptroller, ſecretary of ſtate, dean of the HENRY VIII. 1 
1 

| 1 
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| 

chapel, almoner, maſter of the rolls, the chief juſtice of | | | 
| 

| 

| 

| 


not been more ſtrict on the article of pluralities, than that i | 
of reſidence; but the interpoſition of the legiſlature was { | 
deemed as neceſſary in the latter caſe as in the former. The HS 
preſent ſtatute directs, that every one promoted to an arch- . i | 
deaconry, deanry, or dignity, in any cathedral or collegiats | | 
church, or beneficed with a parſonage or vicarage, ſhall be | , 
perſonally reſident on one of them at leaſt ; and if he ab- 1 / 


ſent himſelf: for one month together, or two months at ſe- 
veral times in one year, he ſhall forfeit 101. for every 
default, with a- penalty on thoſe who procured diſpenſations 
from Rome, as in the caſe of pluralities : a ſimilar ex- 
ception was made in fayour of the following perſons : thoſe 
in the king's ſervice beyond ſea ; ſcholars reſiding at 
any univerſity for ſtudy; chaplains to the king or any of 
the royal family, and lords ſpiritual and temporal and 
peereſſes; the chaplain of the chancellor; treaſurer of 
England; the chamberlain and fteward of the houſhold, 
treaſurer and comptroller ; knights of the garter; chief 
juſtice of the king's bench (and by ſtat. 25 Hen, VIII. 14 
e. 16. all the judges of that court, and of the common- 111 
pleas, the chancellor and chief baron of the exchequer, | 
and the attorney and ſolicitor-general; and by ſtat. 33 
Hen. VIII. c. 28. the chancellor of the duchy of Lan- 
caſter 4, and the groom of the ſtole); warden of the ports; 
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4 By the ſame act this privilege acts, namely, the chancellor of the 
was given to ſome great officers of court of augmentations, the chan- 3 1 
the courts erected ſiace the former cellor of the court of firſt- fruits ana 
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days uſually eccleſiaſtics: the maſter of the rolls; dean of 
the arches ; the chancellor or commiſſary of any biſhop; 


ner; ſuch chaplains being attending and dwelling without 


HISTORY OF THE 


maſter of the rolls; Jecimtaity'; dean of the chapel ; ; almo“ ther 


fraud or covin in the houſholds of the above perſonapes, 
The following perſons were alſo excepted, being in thoſe 


ſuch of the twelve maſters in chancery, and twelve advo- 


| cates of the arches, as were ſpiritual men. The king is , L 
permitted to give licence of non-reſidence to his chap. oof. 
lains; which ſeems to be only a confirmation of the com C 
mon law; for the king's clerks were never bound to rel. Wl 
dence, and there was an old writ de non ae clerti Nie 
regis e. 1 f 
TRERE was a G that Sab a rnd — aon 
taking a parſonage or vicarage in farm, or any profit or aof th 


were equally clamorous againſt them; while the acts were, 


light of attacks on the papal n However, they 


veyors of the king's lands; the trea- for every neglect. 
ſurer of the court of augment ations. Vid. ant. vol. II. 55. 


rent out of it, upon pain of forfeiting 408. for every week, M biſho 
and ten times the value of the profit or rent; and the like 
penalty of 408. for every week that he received any ſtipend 
or ſalary to ſing for a departed ſoul f. 

TE temporal lords were earneſt in paſſing theſe three 
bills, and the ſpiritualty as ſtrongly oppoſed them. It was 
ſaid, that complaints of abuſes and pretended reformation 
were ſet on foot only to diſgrace the clergy, and were the Wyere 
ordinary beginnings of hereſy. The clergy without doors Wci-ar 


on the other hand, ſecretly promoted by the king. 

Tno' the latter ſtatute affected the pope's authority in 
matter of pluralities, non-reſidence, and diſpenſations; yet 
this, and the whole of theſe three acts were rather regulations 
of adomeſtic nature, than ſuch as could be conſidered i in the 


tenths x the maſtery of the wards and to their benefice, and als reſide 
liveries; each of the general ſur- eight days, or forfeit forty ſhillig the ki. 


The chaplains of per ſons mentioned ; Sect. 30. 
in this act were to go twice a-y ear 


: ſheyel 
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hewed the pope what the king meant to do, if he went on CHAP, 


to offend him, and how readily the parliament would give 
their concurrence, The clergy ſuffered a ſevere blow by HENRY VIII. 


theſe Taws z for they not only felt an immediate reſtraint, 
and loſt a preſent profit, but a door was opened for the 
many mortifying regulations which ſoon followed b. 
THESE begun to appear in two years; for, after ſtat, 
23 Hen, VIII. c. 9. which provided againſt citing any 
perſon out of the dioceſe where he reſided, except in caſes 


and in caſes of hereſy, the foundation of the breach that 
afterwards followed with the ſee of Rome was laid, by an 
act for reſtraining the payment of firſt-fruits to that court, 
upon the acceſſion to any biſhoprick. This aQ is chap. 20. 
of the ſame ſtatute, It was thereby provided, that if any 
biſhop preſented to the pope was delayed on the above or 
any other account from his biſhoprick, he ſhould be conſe- 
crated by the archbiſhop, and if an archbiſhop, by two 
bihops, and then inſtalled, in the ſame manner and to the 
ſame effect as if the pope had concurred. That the court 


of making out bulls for ſuch biſhops and archbiſhops, they 
were allowed to pay for them 5l. in the B of the 
clear profits of their ſees. 


Tae king did not intend that things ſhould be hurried 


extremities at once; and this bill was only deſigned as a 
temperate meaſure to bring the pope to terms. It did not 
erefore receive the royal aſſent; but was to be held forth 


as a proviſional regulation, till the king had compounded 


this claim of firſt-fruits with his holinefs, or prevailed upon 


him entirely to renounce it. In the mean time, the whole 


conduct and direRion of this tranſaction was to be left to 
the king, who was empowered to declare, within a certain 


1 Burn. Ref. vol. 1 * 


of prerogative-adminiſtration in the archbiſhop's court, 


of Rome might have no juſt cauſe of complaint, in reſpect 


ms whether this bill ſhould be in force « or not. Some 
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CHAP. months after, on the gth of July, I 533) the act was final 


Lb 5 ny . ratified by letters patent. g 
HENRY VIII. FEE breach with the ſee of Kems'y was mich formats 4 
by ſtat. 24 Hen. VIII. c. 12. againſt appeals. It declares, by 

in maintenance of the ancient lows of the land, and the! 
ſtatutes h often made to ſupport it, that all cauſes teſta- 4 4 
mentary, cauſes of matrimony, divorces, rights of tithes, TX 
_ oblations, and obventions, ſhall be heard and finally deter. 2 R 
*mined within the king's juriſdiction and authority, and not . 
elſe where; "otitis any inhibitions, appeals, or ah 
| other procels, from the ſee of Rome, or elſewhere; and it * 
| is declared, that all ſacraments and religious ceremonies ie 
4 ſhall be performed, notwithſtanding any excommunicatiuii ne B 
| or interdict that might be iſſued i, The penalty of a pro T; 
'l nunire was denounced on thoſe who ſued at Rome indehanc TR 
| of the regulations of this act. The order of appeal wat n 
1 directed to be in the following manner: from the archdea nc 
ll con or his official to the biſhop 3 from the biſhop or his b be, 
| commiſſary to the archbiſhop of the province; from the "BK 
i archdeacon of an archbiſhop to the court of arches a any n 
| audience; and from thence to the archbiſhop himſelf d the 
5 all theſe reſpective appeals were to be within fifteen dale _, 
| after judgment or ſentence, and ſuch as were before ti bus, 
archbiſhop, were to be determined without appeal. It w mm 
| further added, that all cauſes of the above kind, in which ten . 
| the king had any intereſt, ſhould, if any appeal was broughM,..... 
by the party grieved, be finally determined by the ſpiritu l p 
prelates and other abbots and priors of the upper hof ou ol 
ailembled by the king's writ in convocation : a provilo, » 
which had a view to the king's divorce then depending al ap; 
There is added, a faving of all prerogatives heretofore eiii gen. 
Jjoyed by the archbiſhop of e in all caſes of Mais ae 
peal. 32 exemp 
= Ik a Patutes of Ed- diction. Vid. ant. vol. IT. 157. bon is 

ward I. and III. thoſe of Rich, II. 379- and vol, III. 162. OP | 

and Henry IV. agaiuſt foreign juril- : Sette 2. A 
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Ar length, in the 25th year of this king *, the pope's 
authority was totally deſtroyed by three ſtatutes, ch. 195 
20, 21.; for ch. 14. of this ſtatute, which repealed ſtat. 
2 Hen. IV. c. 15. and confirmed ſtat. 5 Rich. II. ſtat. 2. 
c. 5. and 2 Hen. V. ſtat. I. c. 7. concerning the puniſhing 
of heretics, had another. object ; except in one. clauſe, 
which declares it ſhall not be hereſy to ſpeak againſt the ſee 
of Rome, as ſome ignorant people imagined it was. How- 


and, as it ſo far put an effectual limitation on the eccleſi- 
aſtical power, this act muſt be conſidered as favourable to 
the Reformation !, | 


Taz firſt of thoſe three laws abovemeintinried is the 
»bmiſfion of the clergy, then fitting in convocation ; and it 
was now to be paſſed in parliament. The clergy thereby 
acknowledged, that all conyocations had been, and ought 


verbo ſacerdotii, that they would never make nor execute 
any new canons or conſtitutions without the royal aſſent 
to them. As many canons had been received which were 


laws, and heavy to the fubject; it was ordained, that a 
committee ſhould be appointed of thirty-two perſons, ſix- 
teen of the two houſes, and as many of the clergy, to be 
named by the king, who ſhould make enquiry and have 
full power to abrogate and confirm ſuch canons as they 
thought it expedierit, with the king's aſſent. Appeals 
to Rome were once more condemned by parliament ; and 


ever, ſome reſtraint was by that act impoſed on the arbi- 
trary proceedings of the ſpiritual courts in caſes of hereſy ; 


found prejudicial to the king's prerogative, contrary to the 
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the clergy. 


to be, ſummoned by the king's writ ; and they promiſed in 


al appeals are directed to be made according to ſtat. 24 


Hen. VIII. c. 12. juſt mentioned; only an appeal is by 
this act given from the archbiſhop's court, and from places 
exempt, to the king in chancery; upon which a commil- 
lon i is to be directed i to ſuch perſons as the king ſhall "_ 


* 


| . 15344 = 1 Bury, Ref vol. L143. „ 


ys pp — 
* "> 


* 
_ . — = — * 2 1 5 — - : - 
. —— — wi 3 —— 2 8 . — p 
. — I > 
_ — 2 — » - - 4 0 — 22 
= — Pn > — - — _ . . — = = 
3 cir, prmennnmng mSeenee S -- — — — rr 1 5 — — — — * — 
= > " : 3 = ws : ——— 2 — — — Do — we 
i 1 g . 7 — - \ 
b l _ \ 


CCC — — 
f 2 


2 


> Ol —ͤꝛ —ů— a 


» 214 
CHA p. 
XXVIIL. 


—  mund 
HENRY VIII. 


Papal authority 
abolihecd. 


HISTORY OF THE 


as in Caſes of appeals from the admirals court. This coun cor 
of appeal has been ſince called the Court of Delegates, fot 

TILL the reformation of the eccleſiaſtical law was made, lan 
it was declared, thatſuch canons, conſtitutions, ordinances, abu 


and ſynodals provincial, being already made, and not re. Wi {t0: 
pugnant to the Jaws, ſtatutes, and cuſtoms of the realm, the 
nor to the hurt of the king's prerogative, ſhould be uledMifl vit 
and executed as before m: upon which ſaving, and the for- tha 
mer uſage of the kingdom, depends the preſent practice d tion 
the eccleſiaſtical courts; as the deſigned reformation of that of l 
law has never been effected. We ſhall, however, have mac 
occaſion hereafter to make ſome obſervations on the ſteps bull 
taken for bringing about this reformation. and, 
Tas ſecond of theſe acts is chap, 20. which confirms not 

the former ſtatute concerning the non-payment of rl, ſhou 
fruits: and further enacts, that biſhops ſhall no longer be biſh 
preſented to the ſee of Rome, nor ſhall ſue out any more 5 h. 
bulls there ; but that all biſhops ſhould be preſented to the hie 
archbiſhop, and an archbiſhop to the other archbiſhop, or conf 
to any four biſhops whom the king ſhould name. When '*ful 
any ſec is vacant, the king is to grant a licence, or crit 
d'tlire, to the dean and chapter to proceed to a new elec- Pon 
tion, and therewith to ſend a letter miſſive containing the done 
name of the perſon whom they are to elect; and if they clare 
delay the election for twelve days, the king is to nominats ic fa 
by letters patent. The perſon elected or nominated i Les 
to ſwear fealty to the king, and a commiſſion is to iſſue fe ſect t 
conſecrating and inveſting him ; after this he is to do ho- broug 
mage to the king, aud to be put in poſſeſſion of t n 
ſpiritualities and temporalities. The dean and chapter, © and C 
| the biſhop or archbiſhop, neglecting for twenty davs td kad b 
perform their parts, as er by this aft, are ſubject aan 
to the penalty of a premunire. TI 
divine 


NExx follows the famous act far diſcharging the ſubjed 
from all dependence on the papal fee b. The preambi 


= Sect. Tc . 7 Chap. 37. : 
7 complety 
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complains of the intolerable exaCtions for Peter- pence, f pen- 
ſions, impoſitions, and bulls, which were contrary to the 
Jaws of the kingdom, and grounded on the uſurpations and 
abuſes of the pope in granting diſpenſations; whereas it 


ſtood, ſays the act, with natural equity and reaſon, that 


the king and parliament only ſhould have power to diſpenſe 
with laws, or to authorize ſome elect perſon to exerciſe 


tion had recognized the king as ſupreme head of the church 
of England, therefore it was enacted, that all payments 
made to the apoſtolic chamber, and all papal proviſions, 
bulls, and diſpenſations, ſhould from thenceforth ceaſe; 
and, for the future, all diſpenſations or licences for things 


ſhould be granted within the realm ; that is, by the arch- 
biſhop of Canterbury, who is to grant them, in ſuch caſes 
as had been formerly uſed : and further, all diſpenſations 
which uſed to be taxed at Rome at or above 41. were to be 
confirmed under the great ſeal, When the archbiſhop 
refuled to grant ſuch diſpenſations, t the party might have a 
writ out of chancery for him to ſhew cauſe for his refuſal; 
upon which his reaſons were to be examined, and 7 
done in the caſe . There is a clauſe in this act which de- 
clares, that it was not intended to decline from the catho- 
lic faith of Chriſtendom ?. The exemptions of monaſte- 
ries was confirmed ; and they were declared not to be ſub- 
je&to any viſitation from the archbiſhop ; but they were 
brought under the king's juriſdiction, who might grant a 
commiſſion to viſit them, Power was given to the king 
and council to reform all indulgences and privileges which 
had been granted by the ſee f Rome, The offenders 
2zainft this act were ſubjected to a præmuxire. 

Tris law, by cutting off the trade of indulgences about 


* Sect, 17. * „ i. 19. 
ey EE. great 


not contrary to God's law, but only to the law of the land, 


divine laws, which ae! been ſo gainful to the church, gave 
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that ſupreme authority. And foraſmuch as the Convoca- 
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CHAP. great eaſe to the people, Not only the pope? s power was 
eee hereby rooted out, but the relrgious houſes now ſaw them. 
HENRY VIII. ſelves within the king's power. This was aggrandized 
ſtill more by che authority this act gave him of abrogating 

all its proviſions by his letters patent, if he ſo pleaſed, 


Bur the king's ſupremacy was not directly eſtabliſhed 
by parliament till "the following year, when it was enacted 
by ſtat. 26 Hen. VIII. c. 1. that the king ſhall be taken as 
ee the only ſupreme head in earth of the church of England, 
« called Anglicana Ecclſia; and ſhall have all authority 
ce thereto annexed, to reform and correct all errors, hereſies, 
c and abuſes, which may be amended by any mat ju- 
_ E riſdiction whatſoever.” 
WIEN the king had been inveſted wth this entire ſove- 
reignty over the church, it ſeemed like bringing things 
only into their old courſe, to give to him the firſt- fruits and 
tenths, which had been ſo lately taken from the pope: this 
was done by ſtat. 26 Hen. VIII. c. 3. It was in order to 
promote the good government of the church, that the pri- 
mitive inſtitution of ſuffragan biſhops was provided for by 
ſtat. 26 Hen. VIII. c. 14. Every biſhop was to preſent 
two perſons to the king, who was to nominate one to be 
ſuffragan. The towns to which ſuffragans were to be ap- 
pointed, with their duty and privileges, are mentioned in 
the act a. | 
Henne + may x now be e as having completed the 
whole of his plan againſt the biſhop of Rome; the remain- 
ing ſtatutes on this ſubject being rather in aid of thoſe 
already paſſed, than introductory of any thing entirely new. 
By ſtat. 27 Hen. VIII. c. 15. the commiſſion of thirty-two 
perſons to reviſe the canon law, was intended to be main- 
tained. Ch. 28 of the ſame ſeſſions, ſor diſſolving the 
leſſer monaſteries, may be conſidered as a continuation of 
the ſcheme for humbling the clergy, and ſeems to have 


q vid. Burn: Rel. vol. I. 1 5r. 
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been foreboded by the late acts; that againſt diſpenſations, © : Df 
and that to eſtabliſh the king's ſupremacy. The monaſte- 

ies diſſolved by this act, were thoſe of only 200]. per ann, HENRY VIII. 
and under. 

Ax amendment was iſade by ſtat. 28 Hen, VIII. c. 13. 
in the late law of non-reſidence. Many perſons had availed 
themſelves of the privilege allowed to ſtudents in the uni- 
verſities; and, under that character, lived there in idleneſs, 
inſtead of reſiding at their livings. This act declares, that 
perſons above forty years old ſhall not be intitled to the pri- 
vilege of that exemption; unleſs they are ſome of the 
heads and governing part of the univerſity or colleges, or 
readers in divinity. Thoſe under forty years muſt be 
ſuch as attend at the ordinary lectures, diſputations, and 
exerciſes, of the place; unleſs they are readers in ſome of 
the liberal ſciences. The laſt ſtroke at the papal power 
ſeems to have been made by ſtat. 28 Hen. VIII. c. 16. 
which declares all bulls, briefs, faculties, and diſpenſations, 
of what kind ſoever, heretofore granted from. the ſee of 
Rome, to be void, and of no effect. As this act Was only 
levelled at the many juriſdictions, privileges, and ex- 
emptions, that were claimed in different parts of the king 
dom under the ſanction of papal grants, it was neceſſary, 
in order to avoid much confuſion, to add proviſos to this 
ſweeping clauſe : there is accordingly a faving of all mar- 
riages, appointments of biſhops, ordinations, and the like; 
and further, of all ſuch caſes as might legally be diſpenſed 
with by the archbiſhop of Canterbury; which, however, 
were to be confirmed under the great ſeal; fo that al 
theſe matters, inſtead of papal authority, would denseſeen 
ſubſiſt only by virtue of this ſtatute. 

Tn remaining ſtatutes relating to the Reformation are 
the following, which may be paſſed over in a ſhort way, 
without any great loſs to the hiſtorical lawyer. By ſtat. 34 
Hen. VIII. c. 9. the king was empowered to create biſhops 
* patent; by chap. 13. of the ſame ſeſſion, all the 
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remaining 3 were diſſolved; and by Chap. 14, 
was paſſed the law of the fix articles, which, being an or. 


PRAC VIII. dinance of a very penal nature, will more properly be con- 


ſidered hereafter, as well as ſome other ſtatutes relating to 
heretics and offenders on the ſcore of religion. By ſtat. 
32 Hen. VIII. c. 26. the king was empowered to appoint 
a commiſſion of biſhops and ſome clergy to agree on a form 


of religion, for the obſervance of the whole nation; and 


by ſtat. 34 and 35 Hen. VIII. c. 1. ſome proviſions were 
made about Tindal's books; which alſo being of a penal 
nature, will come under that diviſion of the. ſtatutes of 


tmis reign. 


Tuaus have we traced the progreſs of thoſe meaſures by 
which this great revolution in our eccleſiaſtical polity was 
effected. The many ſtruggles between the ſpiritual and 
temporal juriſdiction, in former periods, had ended moſt 


commonly to the advantage of the clergy ; but, in this 
' reign, a new light was let in upon the nation, and the 
people, under the auſpices of this ſpirited prince, were at 
length delivered from the yoke of blind and implicit obe- 


dience. The church was declared an entire and perfect 
body within itſelf, with autharity to decree and regulate 


all things without dependance on any foreign power; and 


the ſupremacy thereof was annexed to, and united with, 
the imperial crown of the realm; ſo that a way was 
opened for all that followed in the next reign, to com- 
plete the reformation of religion. In the mean time, the 
eccleſiaſtical courts continued to poſſeſs all the detail of 


juriſdiction which they exerciſed in former times, except that 
they now had before their eyes the injunction of the late 


ſtatute, to abſtain from ſuch doctrines as were repugnant 


to the law, ſtatutes, and cuſtoms of the 18 and the 


king's prerogative. 
BEFORE we take leave of eccleſiaſtical matters, it will 
be proper-to notice what alterations were made by parlia- 


went an one dhe wuch were of a ſpiritual 
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concern: theſe are, marriage, the collecting of firſt= CHAP. 
fruits and tenths, and the payment of tythes. 1 , 

Ir had been the ancient cuſtom of the chancery, that HENRY VIII. 
the ſix clerks, curſitors, and all others, except the clerk 
of the crown, ſhould be unmarried, being originally all 
real clerks 3 and upon their marriage, they forfeited their 
places. This cuſtom had gone out of uſe as to all, ex- 
cept the ſix clerks, who were ſtill bound to the old rule. 
There was therefore an act made on purpoſe, namely, 
ſtat. 14 and 15 Hen. VIII. c. 8. to enable them to mar- 
ry, without prejudice of forfeiture. The clergy, who 
had the entire government of the eccleſiaſtical courts til 
this reign, had preſerved the rule there inviolate, and 
they allowed no perſon who was lay or married to exer- 
cſe any eccleſiaſtical juriſdiction: but now when all 
ſpiritual juriſdiction was declared to flow from the crown, 
as ſupreme head, and it was rather wiſhed that the ad- i 
miniſtration of juſtice there ſhou!d not be in the hands of | {0 
perſons entirely devoted to the church, it was enacted, by 4 
ſtat. 37 Hen. VIII. c. 17. that all perſons, as well lay as 
married, being doctors of the civil law, might be chan- 
cclior, vicar- general, commiſſary, official, ſcribe, or regiſter, 
and exerciſe all juriſdiction eceleſiaſtical, as any others, 
being ſpiritual perſons, might do, 

Te other ſtatutes concerning marriage regard pre- con- 
tracts, and the degrees within which perſons might marry. 
When Henry had married Anna Boleyn, and the act of ſuc- 
cellion, ſtat. 25 Hen. VIII. c. 22. was paſſed to ſettle the 
crown upon the deſcendants of this new union, it was thought 
prudent by every poſſible means to ſtigmatize the marriage 
with Catharine as unlawful, Accordingly, a clauſe: was 
inſerted r, which declared all marriages within the de- 
grees there mentioned (all which were both Levitical and 
canonical, and that with a brother' s wife is one) to be 
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were diſſolved and children baſtardiſed: further, that 


been invented only to be diſpenſed with; as kindred or 


HISTORY OF THE 


Alwe and that perſons ſo related might be bene er 
by the ſentence of the ordinary. When this act was re. act 


Kr NRY VIII. pealed by the ſecond act of ſucceſſion, ſtat. 28 Hen. VIII. P 


C. 7. and the crown ſettled in another manner, this ſame aft 
prohibition was re- enacted, as the law of God, which kn. 


no human power could diſpenſe with. It was moreover of. 


declared, that the meaning of theſe prohibitions was, VI 
that if it chanced for any man to know carnally any wo- Pe. 
ma 


man, then all perſons related to ſuch woman within the 
above degrees, ſhould be adjudged within the prohibitions , e. 


which was a refinement of the canon law upon this ſha 
ſubject, and has been mentioned in a former place", pre 
n legiſlature had in this caſe given parliamentary It 
ſanction to the doctrines of the canon law, reſpecting EXC 
ſome of the prohibitions to marriage from conſanguinity Le 
or affinity; but in ſtat. 32 Hen, VIII. c. 38. they took Wl de 
another courſe, and made a ſolemn declaration againſt the en 
cen 


whole of the pontifical law upon this head, and alſo upon 
that of pre-contracts. - The preamble of that act com- tha 
plains, that upon pretence of former contracts not con- 
ſummate by carnal copulation, marriages conſummated 


marriage was prohibited by other impediments which had 


affinity between couſins-german, and ſo to the fourth and 
fifth degree * ; carnal knowledge of any of the ſame kin 
e ZN * 


e Sect. rr, 12. The degrees of the father to marry his ſon's wife, « x 
marriage prohibited by this act carnally known FF his ſon ; the 
are theſe : The ſon. to marry his brother to marry his brother's wife, biſhc 
mother or ſtep-mother carnally carnally known by his brother; his o 
known by his father; the brother any man married, and carnally wife 
his ſiſter; the father bis ſon's knowing his wife, to marry bis kinſi 
daughter or his daughter's daughter; wife's daughter, or his wife's ſon's gree. 
the ſon to marry the daughter of daughter, or his wife's daughters Grey 
his father procreated and bern of daughter, or his wife's fitter.” in h 
his ſtepmother ; the fon to marry u Vid. ant. 538. lowe 
his aunt, being his father's or mo- * There ſeems to have been 2 the f 


ther's ſiſter ; to marry his unde's variety in the canon law upon this 
wife, carnally known by his uncle ; point. By a conſtitution of arch- 
Fg Lorne | | | hiſhop 
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er affinity before in ſuch outward 3 all which the CHAP. 


act pronounces to be contrary to God's law, and tending 


to great ſcandal, as perſons were continually hunting HENRY VIII. 


after ſome pre- contract, kindred and alliance, or carnal 
knowledge, to make void a marriage that they were tired 
of, To correct this, it was now declared, by ſtat. 32 Hen. 
VIII. c. 38. that all marriages contracted between lawful 
perſons, that is, perſons not prohibited by God's law to 
marry, being ſolemnized in the face of the church, and 
conſummate * 5 bodily knowledge, or fruit of children, 
ſhall be judged good and indiſſoluble, notwithſtanding any 
pre· contract not conſummate with bodily knowledge. 
It was moreover declared, that no prohibition, God's law 
excepted, ſhould impeach any marriage without the 
Levitical degrees. Conſidering what had paſſed before, 
the proviſion 1n this act againſt pre- contracts is very 
remarkable, and at that time gave occaſion to much 
cenſure upon the proceedings againſt Anna Boleyn; for 
that which was now ſo much condemned, was then made 
the pretence for diſſolving the marriage with her. Some 
endeavoured to reconcile this inconſiſtency by a wiſh in 
the king, indirectly to take away the impediment to the 
ſucceſſion of her daughter Elizabeth. The other branch 
of the ſtatute was to make way for the king's marriage 
with Catharine Howard, who was couſin- german to 
Anna Boleyn; this being one of the prohibited degrees by 
the canon law, but not by the Levitical degrees. Ihe 
preamble ſtates, as a reaſon for the act, that & what ſparks 


« remained of the papal legiſlation might kindle hereafter 


biſhop Lanfranc, none was to marry to the effect Lanfranc intimates, is 

his own kin, or that of A deceaſed to be found in the Decretum ; but is 
wife, or the widow of à deceaſed. by later canoniſts pronounced to be an 
kinſman, within the ſeventh de- error of Gratian . There is a canon 
gree. He reſts this on a decree of whichallows thoſe in the fifth degres 
Gregory the Great; but that pope, to marry, and forbids thoſe in the 
in his preſcript to St. Auguſta, al- fourth to be ſeparated, if married: 


lowed marriage in any degree beyond this canon is attributed to. Theodore 


the fourth. A decree of that pope, of Canterbury ®. 


Cauſ 35. Queſt. II. and III. c. 16, ; and Johnſon's Canons. 


a Ibid, c. 20. alſo vid. ant. — ; 
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« a great flame; and at leaſt, while they remainel, 
« might ſhew that the pope 's power was not entirely 
e 

Wu firſt- fruits and tenths of 8 preferments 


were given to the crown, by ſtat. 26 Hen. VIII. c. z. 


ſeveral regulations were made for the due payment and 


ordering of this new revenue. Theſe were ſucceeded by 
many other proviſions, as ch. 17. of the fame ſtatute, 
ſtat. 27 Hen. VIII. c. 8. 28 Hen. VIII. c. 11. 32 
Hen. VIII. c. 22. and 34, 35 Hen. VIII. c. 19. al 


vhich go into a particular detail of arrangement, much of 


which has been ſuperſeded by later ſtatutes, and on that 
account, as well as the minute neſs of the ſubject, is little 


worthy of attention. 


Ir was endeavoured to ler the payment of tythes 


more regular, by aſſiſting the eccleſiaſtical proceſs. By 
ſtat. 27 Hen. VIII. c. 20. if any one diſobeyed the pro- 
ceſs of the ſpiritual court, and the ordinary made applica- 
tion to one of the king's council, or to two juſtices of 
the peace, they have power to commit the party, till he 
find ſecurity to obey the ſentence of the court. It was 


again enacted, by ſtat. 32 Hen. VIII. c. 7. that all per- 


ſons ſhall duly ſet out their tythes and offerings ; and if 
they omit, they may be convened in the ſpiritual court, 
and ordered to pay coſts; and two juſtices may, as in the 
former caſe, commit the party to gaol, till he give ſe- 


curity to perform the definitive ſentence. As tythes, and 
other ſpiritual dues, fince the diſſolution of monaſteries, 
had come more into lay hands than before, it was thought 
proper to give the like common-law remedies as were in 
uſe for lay fees. It was therefore ordained, that any par- 


ſonage, vicarage, portion, penſion, tythes, oblations, ot 
other eccleſiaſtical or ſpiritual profits in lay hands, might 
become a ſubje& of controverſy, in a præcipe guid redaat, 
 affiſe of novel diſſeiſin, mortaunceſtor, quad id deforceah 


writ of dower, and other writs original, as the Caſe might 
| r equire; 
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require; and that fines and other common-law aſſurances CH A P. 
b | | 2 . . XXVIII. 
might be made of them. But it was provided, that ſuits for , 

ſubtraction of tythes or offerings ſhould ſtill be in the eccle- HENRY VIII. 
ſaftical court, as before J. By ſtat. 37 Hen. VIII. c. 12. a 
number of regulations were deviſed reſpecting the payment 
of tythes in London. It ſeems a decree had been made 
by the archbiſhop of Canterbury, the chancellor Audley, 
and others of the council, to ſettle a courſe for the die 
payment of tythes in the city: upon this there iſſued 
letters- patent, and a proclamation directed to the citizens 
to enforce the execution of it; and by ſtat. 27 Hen. VIII. 
c. 21. all tythes and dues were directed to be paid in 
purſuance of this decree, until further order ſhould be 
made therein by the king and the thirty-two perſons who 
were to be employed in reforming the eccleſiaſtical law. 
After this, ſeveral diſputes aroſe on the conſtruction of 
this decree ; and the parſons and citizens had agreed to 
ſubmit their differences to the archbiſhop, the chancellor 
Wryotheſley, and ſeveral others of the council: theſe 
parſons made another decree, vhich is inſerted in the pre- 
lent act, and is thereby required to be obſerved. 


SUCH was the hiſtory of this famous revolution in our pręcedence. 
eccleſiaſtical polity. Having diſpoſed of this, we are at | 
liberty to proceed to the proviſions which were made for 
the better ordering of the civil ſtate. Of theſe, the firſt re- 
ward is due to a regulation for marſhalling the higher ranks of 
ſociety according to their reſpective dignities. We have hi- 
therto met with no example in our ſtatute-book of any di- 
rection upon this head. The firſt is by ſtat. 31 Hen. VIII. 

c. 10. « For placing of the lords.” It was a part of the 
king's prerogative to give ſuch honour, reputation, and 
place to his councillors, and others, his ſubjects, as 
ſeemed beſt to his wiſdom ; and ſuch prerogative is aſſerted 
in theſe very words in the preamble of this ſtatute ; but 


7 Sect. 7. : 
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FA king was content that nates ſhould now be bes in 


his high court of parliament for aſcertaining the degrees 


of are, It was therefore enacted, that no perſon, 


except the king s children, ſhould fit at any ſide of the 


cloth of ſtate in the parliament chamber, whether the 
king was preſent or not. And becauſe, ſays the act, the 


king is ſupreme head in earth of the church of England; 


and for the good exerciſe of the ſaid moſt royal dignity and 


office, he had appointed Thomas Lord Cromwell his 


vicegerent ; he and all perſons having that office ſhould be 
placed on the right fide of the parliament chamber, on the 
fame form with the archbiſhop of Canterbury, and be- 
fore him, and ſhould always have voice to aſſent or diſſent, 
as the lords of parhament*. Next to him was the arch. 


biſhop of Canterbury, then York, then London, Durham, 
Wincheſter, and then the other biſhops ; all on the fame 


fide, according to their ancienties, as had been accuſtomed, 


It ſeems that no order had before been made for afligning 


any place to the following officers in reſpect of their of- 
fice.; but they were now placed in this way: The lord 
chancellor, lord freaſurer, lord preſident of the king's 
council, and lord privy-ſeal, being of the degree of barons 
or above, were to fit on the left fide of the parliament 


chamber, on the higher part of the form, above all dukes 


except ſuch as were the king's ſon, brother, uncle, ne- 


phew, or brother's or ſiſter's ſons : the great chamber. 


| lain, the conſtable, the marſhal, the lord admiral. be 


great maſter, or lord ſteward, and the king's chamberlain, 
were to lit in this order: after the lord privy-ſeal, above 


all perſons of the ſame ſtate or degree; the king” s chief 


ſecretary, being a baron, was to ſit above all barons ; and 


it a biſhop, before all biſhops, not having any of the be- 


The appointment of Cromwell biſhops or popes. Conſidering tht 
was intirely upon principles of ca- King's preſent title of Head of tit 


nonical regulation. We have ſeen Engliſh church, his vicar-generll 


and that he might be appoigted by archbiſhop of * Vid. ant. $ 


what was the office of i car- general; could not but be placed before the 


fore 


41 * 


1 
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forementioned offices. All dukes, not beforementioned, C H. A, P. ö | 
: | 1 5 1 XXVIII. ma 
marquiites, earls, viſcounts, and barons, not having ſuch * | 1 
offices, were to be placed according to their ancienty, as HENR VIII. | lf y | 
had been accuſtomed, If the lord chancellor, lord treaſurer, | 1 | 
lord preſident of the king's council, lord privy ſeal, or chief | | ; | 
ſecretary, were under the degree of a baron, they were to 1 | i 
be placed at the uppermoſt part of the facks, in the midſt of 1 ; | 


the parliament chamber, either there to fit on one form, or 
upon the uppermoſt ſack, in the order beforementioned. 

THIsorder of precedence was to take place fiot only in 
the parliament chamber, but alſo in the trials of peers ; 
and in the ſtar-chamber, and other aſſemblies of council, 
the chancellor, treaſurer, preſident, privy-ſeal, the great 
chamberlain, the conſtable, marſhal, lord admiral, grand 
maſter, or lord ſteward, the king's chamberlain and chief 
ſceretary were to obſerve the rank hereby given. 

WE proceed now from the higheſt to the loweſt ; 
from the different degrees of honour; to the various de- 
ſcriptions of poverty and wretchedneſs: We have ſeen 
what regulations had been made in former reigns for the 
ſuppreſſion of beggars and vagabonds b. d; The increaſe 
of theſe evils is evidenced by various ſtatutes made in this 
reign for the corteRion of them. It has been a favourite 
opinion, that the proviſion for the poor had never become 
an object of neceffitys till the abolition of religious 
houſes had deprived many perſons of a ſupport from the 
donations there regularly made; but the firſt ſtatutè we 
ſhall mention, was paſſed before that event, and is no- 
thing more than a continuance of the policy which had 
been begun many years before: It was enacted, by fats 
22 Hen. VIII. c. 12. that juſtices of the peace, mayors; 
ſheriffs, bailiffs, and other officers of counties, cities and 
9% ſhould divide Ae and make diligent ſearch 


. 4 


* „ 4 27 
The poor laws. 


3 Vid. ant. vol. III. 171. 
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CHAP. [perfons, who were of _ compelled to live by Ams; | 
XXVIII. 
| and ſuch perſons they were to authorize to beg within 
HENRY VIII. a certain hundred, city, town, pariſh, or other limit, 
as it ſhould ſeem beſt to them in their diſcretion. The 
names of ſuch perſons were to be put in à roll, a copy 
to be certified to the juſtices in ſeſſions, and a letter was 
to be delivered to ſuch beggars, under ſeal, ſignifying 
they had authority to beg. Any perſon begging without 
ſuch licence, and beyond his limit, was to be whipped, or 
ſet in the ſtocks three days and three nights, during which 
he was to be kept on bread and water. This was to be 
by order of a juſtice or high conſtable, who was after that 
to limit him a proce mhery he might beg, and give him : 
licence. | | 
Tus far of impotent perſons. It was ae pro- we 
vided, that if any perſon being whole and mighty in boch, le 
and able to labour, was taken begging, or vagrant, and 
could give no reckoning how he lawfully got his living, he 
might be brought before a juſtice of peace, high conſtable, 
mayor, or other officer of the place, who might direct him 
to be whipped out of the place at the end of a cart, till his 
body was bloody: and he was to take an oath to return to 
the place where he was born, or where he laſt dwelt before 
the puniſhment for the ſpace of three years, and there la- 
bour as a true man ought to do. He was to have a letter 
teſtifying the time and place of his puniſhment, whither 
he was going, and what time was limited for ſuch journey, 
within which time he was permitted to beg by the way. 
As often as he violatedthe terms of this letter he was to be 
whipped, till he arrived at the appointed place and betook 
himſelf to labour. If the perſon ſo whipped was idle, and 
no common beggar, he was to give ſecurity, ſhould the 
officer think proper, for repairing to his Rn of birth or 
reſidence as beforementioned. | 
To ſecure the execution of this POLES Juſtices of 


| the peace were, in their ſeſſion, to enquire of the defaults 
- | £ * 3.09 i 
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of towns in n ſuffefing 8 begging, ahd d impoſe fines on the inha- 
bitants. 

BuT no proviſion was made for the treatment of va- 
grants when they arrived at the place of ſettlement, nor for 
charging the inhabitants with the maintenance of the poor 
and impotent, or ſetting to work the valiant vagabonds. To 
remedy this, it was i by ſtat. 27 Hen. VIII. c. 25. 


that the public officers of ſuch places ſhould take order for 


the receptionand ſupport of ſuch as were unable to labour, 
and for the putting to work ſuch as were, under penalty of 
forty ſhillings for every month they ſhould neglect. For 
this purpoſe they were to gather alms with boxes every 
Sunday, holiday, and other feſtival, or otherwiſe among 
themſelves. All perſons paſſed away in the above manner 
were allowed at every ten miles to call on the conſta- 
ble of the place to provide them meat, drink, and lodging, 
tor one night. 

Sven public officers were to take up all children i in every 


pariſh within their limits under fourteen and above five 


years of age, that were found begging and in idleneſs, and 
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appoint them to, maſters of huſbandry, or other crafts or . 


labours, to be taught, and ſo be enabled to get their living; 
and they were to give them ſome of the charitable contri- 
butions to equip them for ſuch ſervice. Such as refuſed to 
go to ſervice, or who departed from it without reaſonable 


to be publicly whipped. 


hought proper, for vagabonds and ſuſpected perſons, and 
: ſecond time in a ſtate of vagrancy were not only to be 


icht ear clean cut off; which was to be performed by the 


Q 2: | ted 


cauſe, being above twelve and under ſixteen years, were 


ll perſons were to affiſt in fuch ſearch. Thoſe found 


yuipped, but to have the upper part of the griſtle of the 


Once in every month the above public officers were to 
tzuſe privy fearch to be made, by night or by day, as they 


onſtable, with the aſſiſtance of a ſubſtantial inhabitant - 
the pariſh, For a third offence he was to be commit- . 
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ted to priſon by a juſtice, and then indicted for wandering 
and loitering; and if found guilty, he was to ſuffer death 


as a felon and enemy of the commonwealth. : 
ALL common doles were forbid, and no perſon Was to i 
give alms in that or any other way, but only to the com- 5 
mon boxes and gatherings before directed to be made. 5 
Bodies corporate, who by their inſtitution were to diſtri. 5 
bute alms out of their revenue, were now required to give 10 
it, at the uſual times, in money to ſuch common boxes p 
and gatherings. The churchwardens in every pariſh, of 
calling to them ſix or four of their honeſt neighbours, pr 
had authority once a quarter to call ſuch collector before pe 
them to give an account of money collected, and in what m 
manner it was employed : and if any was embezzled or pr 


miſapplied, he was to be committed to priſon by a juſtice, Wil 7 


mayor, or other officer of the place, till he reſtored the Wil ;- 
ſaid ſum. An account of all ſuch receipts and diſburſe- va 
ments was to be kept yearly by the miniſter or ſome other Wil m 
honeſt man of the pariſh ; the book to be in the cuſtody of 
the conſtables and churchwardens, two or three of them, rei 
or ſome other indifferent man, and not the miniſter, ® 
There was a penalty of twenty ſhillings upon pariſhes that Wi er; 
neglected to promote public collections. The act contains me 


| ſeveral other clauſes, ſome of which were deſigned for turn- ¶ cc 


particularly to deſerve our attention, becauſe they Gontail 


or well- diſpoſed perſons, to theſe public boxes and gather: 
ings; ſome were to ſave mendicant friars from incurring 
the penalties inflicted on beggars, and religious perſons from 


give alms in ſuch manner as would 1 not an com- 


ing the courſe of private charities, whether of monaſteries int 


any reſtraint on giving to poor almſmen eſtabliſhed in their 
houſes, or to caſual travellers, or to ſhipwrecked mariners 
or other diſtreſſed objects; in ſhort, that they might 


mon begging and vagrancy. | 
suck were the regulations made in the reign of this king 
for the diſpoſal of beggars and vagrants. Theſe ſeemei 


the 
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che outline of the more enlarged ſyſtem for the govern- 
ment of the. poor, which was ſo much improved inthe next 
reigns, and finally ſettled in that of Elizabeth. The laws made 
in this reign relating to the other branches of the inſerior 
orders of ſociety, the labouring part, ſuch as journeymen, 
apprentices, and artificers, need not engage ſo much of 
our time; becauſe moſt of them were not of a general 
import, but were calculated for particular trades and em- 
ployments under particular circumſtances. The wages 
of ſervants in huſbandry, artificers, and labourers, were 
preſcribed by ſtat. 6 Hen. VIII. c. 3. a penalty was im- 
poſed on thoſe who took more; the hours of work and of 
meals were alſo ſettled. No maſter was to compel his ap- 
prentice to engage by oath or bond not to open a ſhop. 
The exaction of high fees for the admiſſion of apprentices 


various other proviſions of a more partial nature were 
made by parliament, 


NUMBERLESS are the proviſions made in this king's 


trade and manufactures, Inſtead of encouraging foreign- 


jects, Upon this principle various obſtructions were placed 
in the way of foreigners who carried on any trade; and re- 


tion. By ſtat. 14 and 15 Hen. VIII. c. 2. no ſtranger born 
out of the king's obedience, whether denizen or not, and ufing 
any handicraft, was to have any apprentice, nor more than 


and their wares were to be ſubject to the inſpection of the 
wardens and fellowſhips of handicrafts in the city. Upon 
a petition of the tradeſmen of London complaining of fo, 
reign artificers, a decree was made in the ſtar-chamber in 


* Stat. 128 Hen. VIII. c. 5. 


to their freedom was guarded againſt? Theſe with 


reign for the protection and advancefnent of domeſtic. 


gulations were deviſed for better qualifying the riſing genera- 


two journeymen, unleſs natyral-born ſubjects, Strangers 


29 Hen. V Hl. and was confirmed by ſtat, 21 Hen. VIII. 
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Ok trade, 


ers, as heretofore, it was now endeavoured to collect all 
mercantile employment into the hands of natural- born ſub- 
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c. 16. By this, among other things, it was directed, that 
no ſtranger artificer ſhould have more than two ſtranger 
ſervants ; but being a houſholder, he might have as many 
Engliſh ſervants and apprentices as he pleaſed. Thoſe 
not being houſholders, nor keeping a ſhop at the time of 


the act, were forbid to keep any houſe, ſhop, or chamber, 


to exerciſe their craft or myſtery ; I which was only a revi- 


val of a regulation made in the reign of Rich. IH e. This 


proviſion was again renewed by ſtat. 32 Hen. VIII. c. 16. 
which likewiſe makes void all leaſes of a dwelling-houſe 
or ſhop to any ſtranger artificer not being a denizen ; nor 
was ſuch a perſon thenceforward to take any leaſe on pain 


of forfeiture; and both leſſor and leſſee was to pay 


100 ſhillings. It is remarkable among thoſe jealous provi- 


ſions againit ſtrangers, it was over and over ordained, 
that hich perſons, .not being denizens, ſhould be bound by 
all the laws and ſtatutes of the realm. Among the laws 
reſpecti trade may be reckoned ſeveral ſtatutes for regu- 


lating the dreſs of all ranks of perſons : theſe were fre- 


quently repealed and new ones made, as experience ſuc- 
ceſſively demonſtrated the difficulty of ſubjecting ſuch 
matters to parliamentary reſtrictions a. Many other ſta- 
tutes were made for the conducting of different manufac- 


1 tures, of which, as well as of the other acts of this and 


the following reigns, it may be obſerved in general, that 
they had a tendency to give preferences to corporations 


and fraternities, and to encourage a ſpirit of monopoly. 


Tux policy ſet on foot i in the laſt reign, of turning the 
attention of farmers from paſturage to agriculture, was 


promoted by ſeveral ſtatutes in this reign. If any one 
ſuffered a houſe of huſbandry to go to decay, or converted 


tillage into paſture, the immediate lord of the fee was in- 


| CAE... c. 6, 9 28 VIII. c. 13. 


titled to ſeize a moiety of the © offender” 8 land till the offence 


was reformed e. 


© Stat. x Rich. III. c. go © Stat. 7 m. VIII. c. 1. and 
4 Stat. 6 Hen, VIII. c. 1. 1 vide ſtat. 280 Hen. VII. c. 13. 


Bros 


vo 
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- BeFoRE we enter upon the laws relating to private pro- 
perty, we ſhall briefly ſpeak of one or two proviſions 
that principally reſpected tenures. The abuſes, probably, 
introduced under the late adminiſtration of Empſon and 
Dudley, made it neceſſary to add to the number of thoſe 
acts that had already been paſſed for the taking of inquiſi- 
tions by eſcheators and commiſfioners fo The complaint 
now was, that ſometimes untrue offices were found, ſome- 
times offices were changed, and ſometimes ſuch were re- 
turned as had never been found. To remedy this it was 
enacted, in the firſt year of this reign®, that no eſcheator 


or commiſſioner ſhould return an inquiſition or office con- 
cerning lands or hereditaments, unleſs found or preſented 


by twelve men under their ſeals and indented, under pe- 
nalty of 100]. All eſcheators and commiſſioners were to 
have lands of forty marks per ann. Inquiſitions were to 
be taken in an open place, according to the ſtatutes, and 


every one was to be at liberty to give evidence openly be- 


fore the inqueſt. The jurors were to have a qualification 
of eſtate of forty ſhillings annually. A counterpart of 
the inquiſition ſealed and indented was to remain with the 
foreman. The inquifition, when found, muſt be received 
by the eſcheator; the clerk of the petty bag, or officer 
of the exchequer, if returnable there, was required to re- 
ceive the return from him ; and the clerk of the petty bag 
wasto certify a tranſcript of all inquiſitions into the exche- 


quer. No one was to be eſcheator for more than a year, 


All theſe qualifications were enforced with penalties, 
THE-time of trayerſing an inquiſition, which was con- 
fined by a former ſtatute h to a month after the return, was 
enlarged to three months, and all grants made previous ta 
that time were to be void i, By an act of the ſame ſeſſion, 
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all inquiſitions found in the laſt reign by wen of 


f vid. ant. vol. II. 37 3. and Þ Stat. 8 Hen. VI. c. 10. 


vol. III. 273. i Stat. 1 Hen, VIII. c. 10. 


5 Stat, 3 Hen. VIII. c. 8. 
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Empſon and Dudley, intitling the king to tenures in ca- 


pite, were allowed to be traverſed, notwithſtanding the 
parties might have ſued livery ; and it was declared ſuch 


livery ſhould not conclude them k. 


IEE law of private rights was affected by feveral ta. 
tutes during this reign, many of which were not leſs im- 
portant than thoſe we have been relating. The ſtatutes 
upon this head either regard the properties and incidents of 


eſtates, or the modes þy which they may be conveyed, 


Terms for | 


Ledls. 


Of theſe the former claim our firſt attention. We ſhall 


begin with ſome ſtatutes which ever ſince have had very 


exteabve influence upon leaſes of lands. 
| IT was in conſequence of the new pradlice of ſuffering 


recoveries, that it was now thought neceſſary to enlarge a 


proviſion made in the reign of Edward I *, to piotect ter- 
mors. As that act ſpeaks of a leſſee having an action of 


_ covenant, jt was concluded that no leſſees but thoſe by 


deed could be protected by it. The new ſtatute includes 


both leaſes by indenture, and thoſe wjthout writing. As 2 


Jeaſe for years was an intereſt iſſuing out of, and dependent 
en, the inheritance and freehold of the leſſor, it derived 


all its ſtrength from the goodneſs of that idle, and by it 


muſt ſtand or fall. Thus a term lay at the mercy of the 
ſcecholder, who now had a method by which he could de- 


_ firoy his own eſtate, namely, by a fictitious recovery, and 


fo deſtroy the intereſt of his leflee, This deyice was often 
practiſed lo get rid of tenants who had excited envy by 
ihe great improvements they had made, or had any way 
diſobliged their landlord. To preyent an tyultice of this 
kind, and at once give ſtability to theſe contracts, and in- 
lure to the cultivator of the ſoil the reward of his toil and 
expence, was an object worthy the attention of parliament. 
It was accordingly ordained, by flat. 21 Hen. VIII. c. 15. 
that all leſt ices for years ſhould be enabled to arg; Sr theſe re- 


n Stat r Hen. VIII, . Vid. ant. vol. II. 150; 


coveries, 
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yeries, and maintain their leaſes againſt the recoverors, 
as againſt their leſſors. It was further provided, that no 
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ſhould be made void by any feigned recovery. 
AFTER this, a term for years became a permanent and 


certain intereſt; the value of which might be eſtimated 


by the period of time for which it was created, without 
calculating the contingeney of an untimely diſſolution, to 
which it was before ſubject. Long terms, as they could 
now be purchaſed with ſafety, became more common. 


They were ſoon after this converted to the purpoſe of 


raiſing portions for children by mortgage, or otherwiſe, in 
family-ſettlements ; and by the aid of the ſtatute of uſes, 
became the object of much of that artificial ſtile of con- 
veyancing which began about this time to gain ground. 
Wan the intereſt of leſſees was protected againſt the 
feigned recovery of the freeholder, it was thought equally 
expedient to give them ſome ſecurity againſt the iſſue of a 


tenant in tail, who claiming by a title paramount the an- 


ceſtor, could avoid any leaſes made by him for longer term 


than his life. A like inconvenience was felt in e in- 


ances of leaſes made by perſons who had only a life-eſtate. 
To remedy all this, the following proviſion was made by 
ſtat. 32 Hen. VIII. c. 28, : All leaſes, ſays that ſtatute, 
made by indenture for years, or for life, by any perſon 
ſciſed in fee, or in tail, in his own right, or in the right of 


his church or wife, or oily with his wife, ſhall be good 


and effectual in law, the ſame as if the leſſor was ſeiſed in 
fee-ſimple, provided they are made under the following cir- 
cumſtances ; if they are not made to any leſſee having an 
old leaſe (unleſs the old leaſe be expired, or ſurrendered 
within a year next after the making of the new one); and 
if they are not made in reverſion. It was alſo required, 
that the land ſhould have been moſt commonly letten to 
farm, or occupied for the laſt twenty years; that the leaſe 
be not 1 without im peachment of waſte, nor be for 

above 


Leaſes of te- 
nant in tail, 
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above ey one years, or three lives ; and that there he 
reſerved yearly ſo much rent as had bzen moſt accuſtoma. 


FENRY VU, bly paid for the laſt twenty years. Moreover, where the 
inheritance belongs to the wife, ſhe muſt be a party, and 


the rent reſerved to the huſband and wife and her heirs, 
according to the eſtate ſhe has; and the huſband is not 
in any caſe to alien ſuch rent any longer than during the 
coverture, otherwiſe than by fine . No act of the huſ- 
band during the coverture ſhall cauſe a diſcontinuance, or 


be any wiſe prejudicial to the wife, or her heirs. It was 


provided u, that this act ſhould not be conſtrued as giving 
a power to any parſon or vicar to make leaſes of hls land 


tythes, or other profits belonging to his church, pier 


than he could at common law. 

Tis is the ſubſtance of what has fince been called the 
Enabling Statute ; becauſe it empowered certain perſons 
to make ſuch leaſes as they could not before make : and 
it is fo called in contradiſtinction to ſome acts paſſed in the 
reign of queen Elizabeth, which impoſed certain re- 
ſtraints on church leaſes ; ; and are de called the 

Reſtraining Satutes. 

Tux intereſt of leſſors and leſſees came under the con- 
templation of the legiſlature in another point of view. 
This was occaſioned by the diſſolution of religious houſes; 


which gave riſe to a proviſion calculated not only to re- 
move an inconvenience which was particularly felt at that 


time, but ſuch as would increaſe daily, while a diſpoſition 


and power to alien land prevailed. Covenants in leaſes, 
| like other covenants, could only operate- between the 


parties and their privies ; that is, thoſe who were heirs of 


executors to the covenantors or the covenantees ; - ſo that 


grantees of reverſions of lands held of religious houſes, 


| who were now a very conſiderable body among the land- 
holders of the kingdom, Foul not avail themſelves of the 


. * Set. 6, m Ibid. 4. 
| benefit 
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benefit of covenants in leaſes granted to their tenants ; 
and tenants, on the other hand, were deprived of advan- 
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on this head was ſtat. 31 Hen. VIII. c. 13. which gave 
to the king all advantage, whether of covenants, conditions, 
or the like, as the leſſor would have had. By ftat. 32 
Hen, VIII. c. 34. this was extended to the grantees of 
the king; and further, to make this equitable remedy 
univerſal, mutual redreſs is given, in all caſes of land- 


lord and tenant, where the former grants ys reverſion to 


another. | 

A DEFECT of the old law reſpecting executors- was 
ſupplied i in the ſame ſeflions by ſtat. 32 Hen, VIII. c. 37. 

The executors of perſons ſeiſed of rents could not, any 
more than their heirs, recover the arrearages which 
had accrued in the teſtator's life-time. This act provides, 
that the executors and adminiſtrators of any perſon ſeiſed 
in fee-ſimple, in tail, or for life, of rents or fee-farms, 
may have an action of debt, or diſtrain for all arrears due 
at the death of his teſtator, or inteſtate; as may a huſ- 
band, ſeiſed as aforeſaid in right of his wife, after the death 
of his wife, for the like rents or fee: farms due and un- 
paid in her life; and a perſon ſeiſed during the life of 
another, after the death of cęſtui que way and ſo may his 
executors or adminiſtrators. | | 


An alteration made reſpecting jointenancy and tenan- 


cy in common ſeems dictated by the neceſſities of a com- 


mercial people. The idea of property poſſeſſed by two or 
more perſons, where each has in him the entire whole, 
and every parcel of that whole, as joint tenants are ſaid 
to have, is a ſubrilty in juriſprudence which favours 
much of the age in which it was conceived. That every 
parcel of this undivided whole ſhould ſurvive to the longeft 
liver, was, perhaps, no more than a conſequence of the 
original refinement. But this conſequence was found 


Fery prejudicial to credit; 3 as property, that ſhould ſatisfy 
* demands 
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demands on the eſtate of the deceaſed, was abſorbed by a 
ſtranger, whoſe only merit was the fortune of having 
ſurvived his joint owners. The unity of poſſeſſion be. 


| tween tenants in common, likewiſe, though not ſubject to 


the doctrine of ſurvivorſhip, had, however, its incon- 


veniencies, to which a clear and ſeveral eſtate was not lia. 


ble. Theſe eſtates we have ſeen were diviſible only by the 
conſent of the parties“; and it was now thought deſira. 
ble, that means ſhould be provided for compelling thoſe 
who might unreaſonably withhold their conſent. It was 
accordingly enacted, by ſtat. 31 Hen. VIII. c. 1. that 


joint tenants, and tenants in common, of any eſtate of 
_ inheritance, in their own right, or in right of their 
wives, may be compelled to make partition, by writ de 


partitione faciendâ, to be deviſed in the chancery, in like 
manner as coparcenors are compellable by the common 
law. As this act was confined to eſtates of inheritance, 
the proviſion of it is extended, by ſtat. 32 Hen. VIII, c. 32. 


to tenants for life and years; and alſo where one perſon 
has an eſtate for life or years jointly, or in common 


with another who has an eſtate of inheritance or free- 
hold, DRE „ 

A PIEGE of old law relating to entry on land, and the 
rolling of entry by a diſcent“*, underwent an alteration 
which has prevented ſome of the injuſtice which uſed to 
allow from that notion. It was hard that a diſſeiſor, 
becauſe he died ſeiſed, ſnould thereby intirely deprive 
the injured perion from making his entry, and purſuing 
his legal remedy upon it; but oblige him to reſort to a 
more tedious proceeding. It was therefore enacted, by 


tat. 32 Hen. VIII. c. 33. that the dying ſeiſed of ſuch 


"feiior ſhall not be deemed a diſcent in law, fo as to toll 
de entry of the diſſeiſre, or his heirs, unleſs the diſſeiſor 


® Vid. ant. vel. III. 349. + Yid. ant. vol. III. 19. 
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had been in peaceable poſſeſſion for five years : ihe 
diſſeiſin. | 

Sou changes were made in the law of eſtates, by the 
two following acts. By ſtat. 31 Hen. VIII. c. 3. it was 
ordained, that certan lands in Kent *, which deſcended 
according to the cuſtom of gavelkind, ſhould thence- 
forward be deſcendible as common-law eſtates; the 


other was, an act which put ſome further reſtraint upon 


gifts to ſuperſtitious uſes. 

THERE were ſome gifts of land, whiz hz not being 
within the ſtatutes of mortmain, had very much increaſed. 
It was thought expedient to reſtrain theſe alienations, 
as equally prejudicial to the community with thoſe in 
mortmain. This was done by ſtat. 23 Hen. VIII. c. 10. 
which makes void all diſpoſitions of land to the uſe of 
pariſh-churches, chapels, church-wardens, guilds,. fra- 
ternities, commonalties, companies, or brotherhoods, erect- 
ed for devotion, or by common aſſent, without incorpora- 
tion; and alſo diſpoſitions to the intent to have 9ob:ts per- 
petual, or ſervice of a prieſt for ever, or for ſixty or eighty 
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years. As the age became enlightened, gifts of this 


kind were viewed with a leis favourable eye. Theſe ſeati- 


ments concuiring with the deſigns of the enterpriſing 
prince upon the throne, contributed towards the general 
attack which was ſoon after made, on one branch of ſuch 


inſtitutions, the religious houſes, Theſe repoſitories, 


where ſo much wealth had been accumulating for ages, 
were broken open, in purſuance of ſtat. 27 Hen. VIII. c. 


and ſtat. 32 Hen. VIII. c. and, happily, their con- 


tents were once more permitted to mix in the national 
circulation. | 

NexrT to the laws reſpeQing the nature and properties 
of eſtates, we proceed to thoſe which related to the con- 
veyance of them. Several regulations were made for the 
confirmation of fines and recoveries, as aſſurances of 


Ci Vid. ant. vol. II. 310. 


land.; 
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land ; and ſome of a very particular kind were made for 


the better ordering of uſes and wills; 


THe application which had lately been made of common 
recoveries, rendered them a very intereſting object of 
parliamentary notice. As they were become a common 


_ aſſurance of eſtates, they began to deſerve every ſup- 


port which could be given them. It was common to ſuf. 
fer recoveries of land for the performance of wills, for 
ſurety of jointures, and other eſtates; and as ſuch reco- 
veries were had by mere conſent and agreement, as a 


conveyance of the title, 1t was held, that as the recoverors 


came in merely under the eſtate of the recoverees, they 
had no power by law to compel the attornment of the 
tenants, nor could they obtain their rents and ſervices by 


diſtreſs or action; and where an advowſon was appendant, 


and an avoidance fell, they had no remedy for a diſ- 


turbance. They are therefore enabled by ſtat. 7 Hen. 


VIII. c. 4. to diſtrain, and make avowries for rents, 
ſervices, and cuſtoms, and bring a quare impedit, as thoſe 
perſons, againſt whom the recovery was had, might have 


done. This act was confined to diſtreſſes and avowries 


for rents, ſervices, and cuſtoms. As a recoverer could 
not, upon this ſtatute; have an action of debt againſt a 
leflee for years, nor wa/le againſt a tenant for life, or 
years, theſe defects are cured by ſtat. 21 Hen. VIII. c. 15. 
and ſuch actions are given in the ſame manner to the 
recoverer as the leſſor might have had them. | 
Tuts proviſion as to avowries, was of uſe where the 
tenant was known ; but it often happened, that, by ſecret 
conveyances to uſes, lords were at a loſs on whom to 
make their avowries; the ownerſhip of the land often 
paſſing without any notice, or fign of alienation. It 
was for this reaſon enacted, by ſtat. 21 Hen. VIII. c. 19. 


| that lords diſtraining may avow on the land, as in land 
within their wes: or ſeigniory, without naming or making 


avowry 
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v owry on any perſon i in certain. As the ſtatute iſs the CHAP. 

word may, lords have their election to avow according ng. —_—_ 

the ſtatute, or, as they before did, at common law ?. HENRY VIII. 
To return to the proviſions made reſpecting common 

recoveries. It was declared by ſtat, 32 Hen. VIII. c. 31. 

that a recovery of land had by aſſent of parties againſt a | 

tenant by curteſy, tenant in tail after poſſibility of iſſue 

extinct, or tenant for life, ſhould be void, with regard to 

thoſe in reverſion or remainder, unleſs it was by good title, 

or aſſent of thoſe in reverſion or remainder. In this manner, 

by obviating the abuſe of it, did the parliament tacitly ac- 

knowledge and ratify the application of a recovery as an 

aſſurance of land. So intirely were recoveries conſidered 

as a common aſſurance and conveyance, that where they 

were ſuffered of lands held of the king, a fine was re- 

quired by a clauſe in the ſtatute of wills, ſtat. 32 Hen. 

VIII. c. 1. to be paid for the writ of entry in the chancery, 

the ſame as for alienation, by fine or feoffment. | 
Some doubts had ariſen, whether the indirect and ge- 

neral wording of the ſtatute of fines paſſed in the laſt reign, 

might not bear a conſtruction which would make a fine to 

be taken as a bar to an eſtate-tail. In the 19th year of the 

king, this queſtion was ſolemnly argued at Serjeant's-inn ; 

when it was held by three juſtices, that the iſſue were not 

barred ; and by five, that they were 1. The former in- 

ited that the iſſue were aided by the ſecond faving clauſe ; 

the iſſue being neither party nor privy, but as ſtrangers 

claiming by the donor. The latter denied this; holding 

the ifſue clearly to be privy to the fine levied by their an- 

ceſtor. However, if any doubt remained, an act was now 

made to remove it; and it was declared by ſtat. 32 Hen. 

VIII. c. 36. that a fine levied by a tenant in tail of full age, 

cording to Rat. 4 Hen. VII. ſhould be A ſufficient bar to | 
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[CHA P. : himſelf and his heirs claiming by force of ſuch 'entail 
VIII. There was in this act an exception in favour of the inhe. 


| HENRY VIII. ritance of a huſband, protected by ſtat. 11 Hen. VII. 


c. 20 K. and of lands where the reverſion was in the king; 
ſo that a fine of ſuch land, levied by tenant in tail, re. 
mains intirely on the conſtruction of ſtat. 4 Hen. VII. 
The parliament took the ſame care of the king's intereſt 
in the caſe of recoveries, as in the caſe of ſines; for it was 
declared by ſtat. 34 and 35 Hen. VIII. c. 20. that no re- 
verſion in the king ſhould be barred by a recovery. This 
was not before the point had been agitated in court. In 
the 29th of the king, it had been held by the judges, that 
a recovery ſuffered by tenant in tail, though a bar to the 
iſſue, ſhould be no diſcontinuance of the tail, and ſo no bar 
of the king's reverſion ; but Shelley doubted *, Among the 
proviſions for giving ſtability to theſe ſecurities, we may 
reckon ſtat. 37 Hen. VIII. c. 19. As none of the ſtatutes 
of fines extended to the county palatine of Lancaſter, it 
was thereby ordained, that fines levied before the juſtices 
of affiſe there, proclaimed three ſeveral days the ſeſſions 
they were ingroſſed, and three ſeveral days the two next 


ſeſſions, ſhould have the ſame force as fines levied in 1 the 


court of common-pleas. 


THe principal proviſions upon the nature of convey- 


ances were ſuch as concerned uſes and wills; two ſub- 


je ds which were very intimately connected in their circum- 


| ſtances, and now went hand in hand in the regulations 
the parliament thought proper to deviſe reſpecting them. 
We ſhall therefore, conformably with the idez that pre- 
vailed at the time, take a view of theſe ſtatdtes together, 
whether they relate to uſes or wills, in the order in which 


they were made, as the moſt natural one for illuſtrating 


this important branch of our law of real property. 
Deviſe of land. Ty the laſt reign ſome relaxation had been given to the 
general law which reſtrained a deviſe of lands. We hare 
# Vide ant. 140. 28 and 29 Hen, VIII. Dyer, 32. * þ 
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| ſeen what indulgence had been given to perſons in the C H AP. 


. king's wars to make feoffments to the uſe of their wills, 


” without licence, Again, in this reign, by ſtat. 3 Hen. VIII. HENRY VIII. 


c. 4. a permiſſion was given to tenants in capite to alien 
without licence, and if they left a ſon within age, their 
executors, feoffees, or aſſigns, were to have the ward and 
matriage towards the performance of the will. By ſtat. 
14 and 13 Hen. VIII. c. 14. thoſe in the king's ſervice, 
in the wars, might alien their lands for the performance of 
their wills, without a fine for alienation, with the ſame in- 
dulgence as to ward and marriage. Theſe were partial 
fegulations, calculated for the deneũt of N under 
very particular circumſtances, 


A D1s8POSITION to favour deviſes of land oberen it- 


{elf afterwards in a more general way, in tat. 21 Hen. VIII. 


c. 4. Land deviſable by cuſtom was very often left for 
executors to ſell; and in ſuch caſe, if one of them refuſed 
to join in the ſale, the ſale could not be legally perfected 
by the others*. It was enacted by this act, that in ſuch 
circumſtances, where any of the executors refuſed to take 
upon them the burthen of the adminiſtration, a ſale by 


thoſe who did act, ſhould be good and valid. Though the 


letter of this adt extends only to executors who have a 
power to ſell, yet, being a beneficial law, it has received a 
liberal conſtruction, and has been conſidered as taking 
in caſes where land is deviſed to executors to ſell; that is, 


where they have not "Cys a N but a power coupled | 


with an intereſt, 

HIrTHER TO we fee the power of deviſing land received 
ſome favour from the parliament 3 but this matter was ta- 
ken up again in a very different way: the power of deviſing 


the uſe of lands, carried the general power of.- transferring 


property by will much further than was conſiſtent with the 
nature of tenures. It tended to deprive lords of their 
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c H AF. wards, marriages, and lift, and the f his primer 


XXVIII. 


ſeiſins and livery, with other caſualties, which conſtituted 


MENRY VIII. a great part of the old revenue of the crown. We have 


Stat ute of ws. 


ſeen in the former reign, that the ſtatutes which were made 


to protect the lord's claims upon a deſcent on the death of 
eęſtui que uſe, contained an exception of caſes where a will 
_ was declared *. This excited a great jealouſy, both in the 


king and other great landholders. The king, in the 22d 
year of his reigh, cauſed a bill to be drawn, which was to 
moderate the conſequences. of this innovation: it was in- 
tended by this bill, that, every one ſhould have free liberty 
to diſpoſe of half of his lands, in the way of deviſe ; and 


he told the parliament, if they would not take a reaſonabls 
thing, when offered, he would ſeek. out the extremity of the 


law, and would not offer ſo much again, This act paſſed | 
the lords, but was rejected by the commons. The king, 
diſappointed by this failure, conſulted the judges, and emi- 
nent lawyers, and the queſtion was ſolemnly argued in 


chancery, where, we are told, it was decided, that a man 
could not bequeath any part of his land in prejudice of his 
heir u; a propoſition, of which there could be little doubt, 


if it is to be underſtood of the deviſe of land, and which, 
notwithſtanding, left the queſtion, as to declarations of 


uſes, where it was. The only remedy was to deſtroy uſes 


entirely; and it was with that view that the ſtatute of uſes 
was procured fome few years after. 61.99 

Tae miſchiefs ariſing from uſes were not ae to le 
n object of feudal claims on land, but infected almoſt 
every tranſadion concerning landed property. "Theſe miſ- 
chiefs were not ſubdued by the remedies the legiſlature had 
already, at different times, applied. Indeed one of thoſe. 
remedies, the - ſtatute of Richard III. had ſomewhat: in- 


creaſed the perplexity before complained: of, that of divers 


claims to the fame. land. That ſtatute — n the 


© vid. ant. 139. 7 * Barn Ref val 1. 112. 
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teflut que all to make feoffments and other aſſurances of his CH A P. 
land, while the feoffees ſtill continued their common-law LON 
right over it. 2 conſequence of this was, that the cui HENRY VIII. 
que uſe might limit an eſtate for life, or in tail; or make a 
leaſe of the land; and the feoffee, perhaps, might do the 
lame, having each an equal right. 
Tuus, purchaſers were never ſafe while two perſons 
had the diſpoſal of the ſame land. But the numerous other 
inconveniences attending uſes, as recited in the ſtatute, 
made it neceſſary to apply ſome fundamental remedy to theſe 
diſorders. This was meant to be effected by the famous 
ſtatute of uſes, 27 Hen. VIII. c. 10. What the opinion 
of that age was upon this ſubject, and what was the deſign 
and plan of that ſtatute, cannot be better collected than 
from the title and preamble of it. It is intitled, « An Act 
« concerning Uſes and Wills.” And the preamble ſtates, 
that “ Whereas, by the common laws of this realm, 
« ]ands, tenements, and hereditaments, be not deviſable 
« by teſtament, nor ought to be transferred from one to 
« another, but by ſolemn livery and ſeiſin, matter of re- 
«cord, writing ſufficient made boxd fide without covin 
«or fraud; yet, nevertheleſs, divers and ſundry. ĩmagina- 
« tions, ſubtle inventions, and practices, have been uſed, - 
ce whereby the hereditaments of this realm have been con- 
« veyed from one to another by fraudulent feoffments, fines, 
« recoveries, and other aſſurances craftily made to ſecret 
« uſes, intents, and truſts z and alſo by wills and teſta- 
ments, ſometime made by nude parolx and words, ſome- 
« time by ſigns and tokens, and ſometime by writing, and 
« for the moſt part made by ſuch perſons as be viſited by 
« ſickneſs, in their extreme agonies and pains, or at ſuch 
« time as they have ſcantly had any good memory or re- 
„membrance; at which times, they, being provoked by 
* greedy and covetous perſons lying in wait about them, 8 
*do many times diſpoſe indiſereetly, and unadviſedly, | 
* their lands and inheritances ; by reaſon whereof, and by 
_-N-2 « occaſion 
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6 dry times, diſherited, the lords have loſt their wards, 


c married have loſt their tenancies by the Courteſy, 
c women their dower ; manifeſt perjuries by trial of ſuch 


„ highneſs hath loſt the profits and advantages of lands of 


4 and to the utter ſubverſion of the antient common laws 
of this realm: for the extirping and extinguiſhment of 
all ſuch ſubtle practiſed feoffments, fines, recoveries, 


Poſſeſſion, or the ſtatute for l the peſſe Yoon to the 
uſe. | 


c chevalier & pur file marier, and ſcantly any perſons can 
ce be certainly aſſured of any lands by them purchaſed, nor 
© know ſurely againſt whom they ſhall uſe their actions or 


c ments to the uſes of aliens born, and alſo the profits of 


c waſte for a year and a day of lands of felons attainted; 


amble of the act uſually called the ſtatute of uſes ; and in all 


his holding ſuch lands diſcharged of the uſe; it was pro- 


HISTORY OF THE 
tc occaſion of which fraudulent feoffments, fines, recove- 


ce ries, and other like aſſurances to uſes, confidences, and 
ce truſts, divers and many heirs have been unjuſtly, at ſun- 


“ marriages, reliefs, heriots, eſcheats, aids pur faire fits 


« executions, for their rights, titles, and duties; alſo men 


& ſecret wills and uſes have been committed; the king's 


& perſons attainted, and of the lands craftily put in feoff- 


<« and the lords their eſcheats thereof; and many other in- 
ce conveniences have happened, and daily do increaſe among 
ce the king's ſubjects, to their great trouble and inquietneſs, 


cc abuſes and errors, this act was made. Such is the pre- 


pleadings and deeds, the ſtatute for transferring uſes into 


Ir one ſtatute of Richard Ul. had added to the former 
miſchiefs of uſes, another furniſhed a hint, for the entire 
deſtruction of them. That monarch, while duke of Glo- 
ceſter, had been infeoffed to uſes, either jointly with others, 
or by himſelf. To obviate the notion of law, that the 
king cannot be ſeiſed to a uſe, and the manifeſt injuſtice of 


vided by that act, that where he was joint feoffee, the other 


feoffoes ſhould ſtand ſeiſed to > the uſes. without him z and 
| where 


ENGLISH: LAW. 
where he was ſole ſeiſed, the land ſhould be veſted in the 
ceſtui que uſe, in the ſume manner as he had the uſe. In a 
ſimilar way, the ſtatute of uſes enacts, that, when any 
perſon ſhall be ſeiſed oi lands, or other hereditaments, to 
the uſe, confidence, or truſt of any other perſon or body- 
politic, the perſon or corporation intitled to the uſe in fee- 
ſimple, fee-tail, for life or years, or otherwiſe, ſhall from 
thenceforth ſtand and be ſeiſed, or poſſeſſed of the land, of 
and in the like eſtate as they have in the uſe, truſt or confi- 
dence; and that the eſtate of the perſon ſo ſeiſed to the uſe, 
ſhall be deemed to be in them that have the uſe, in ſuch 
quality, manner, form, and condition, as they had before 
in the uſe. Thus the ſtatute executes the uſe, as it is 


termed; that is, transfers the uſe into poſſeſſion; by 
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which means the cgſtui que uſe becomes completely poſſeſſed 


of the land in law, as he was before in equity. 
No form of words could be imagined more ſimple, and, 


at the ſame time, more efficacious for the annihilation of 


uſes, than the purview of this act. By a kind of legal 
magic, the whole frame of landed property ſeemed on a 
ſudden to be changed ; and every man, who before had 


only the uſe of his eſtate at the mercy (almoſt) of his 


feoffees, was made, in an inſtant, the complete and law- 
ful owner of it. The parliament ſeem not to have fore- 
ſeen that any uſe could ſurvive the operation of this ſtatute, 
or any new one be created, except only on a bargain and 
ſale; and as ſoon as that was diſcerned, an act was made 
in the ſame ſeſſions to pat ſome guard to theſe tranſactions, 
by requiring them, when they concerned any freehold in- 
tereſt, to be by deed indented and inrolled, They deſigned, 

| molt certainly, that lands ſhould paſs no longer by limita- 
tion of uſe, but by formal livery on the land, matter of 
record, or ſome other common-law conveyance, as men- 


tioned i in the proambſe of the ſtatute, 


* Chap..z6, 
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Tur courts of law, inſtead of ſending ſuitors to ſeek 
relief in chancery, began now to take cogniſance of uſes, 
which were become legal eſtates; and one would have 
thought the learning of landed property was, by this ſta- 
tute, once more ſettled on the pure and fimple principles 
of the common law : how far theſe expectations were an- 


ſwered, will be ſeen in the ſequel. 


THERE are other material articles in this ſtatute. It is 
provided ?, that there ſhall be a ſaving to all feoffees of 


ſuch rt right, title, entry, intereſt, poſſeſſion, rents, 


cuſtoms, ſervices, and actions, as they might have had at 


common law: upon which ſaving, much of the reaſoning 
concerning the condition of the feoffees was afterwards 
founded, Where? perſons have a uſe or intereſt in annual 


rents iſſuing out of lands, they are to be adjudged i in poſ- 


ſeſſion and ſeiſin of the rent in ſuch like eſtate, as they had 
in the uſe, in the ſame manner as if they had a 3 | 
ance from thoſe who were ſeiſed to the uſe, 


THERE is another clauſe in this act, which deſerves a 


more particular notice ; that is, the proviſion reſpecting 
Jaintures, When the ſtatute had ordained, that thoſe who 


had the uſe of land ſhould be thenceforward conſidered 


as ſeiſed of the freehold and inheritance, it was foreſeen that 
the following caſe might happen ; that, immediately upon 


paſſing the act, as eyery man would become ſeiſed, there | 
would accrue a title of dower to his wife, who, perhaps, 


had an eſtate in Jointure made to her on her marriage, and 


ſo would now enjoy a double proviſion, namely, her 


dower and jointure both, It was thought expedient that 


this ſhould be preyented ; and it was accordingly enadted, 


that where there are lands ſettled to a man and his wife 


and the heirs of the huſband, or to the huſband and wife 


and the heirs of their two bodies begotten, or the heirs of 


ene of their bodies begotten ; or to the W = wife for 


2, : 
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their joint lives, or the life of the wife; or to any perſon * AE: | 1 
to the uſe of the huſband and wife, or of the wife ſolely, - ( 
for her jointure ; that, in all theſe caſes, the wife ſhall HENRY VIII. 
not be intitled to dower. But, ſhould ſhe be evicted of 
all or any part of her jointure, by lawful entry, or action, 
or even by the difcontinuance of her huſband, ſhe ſhall 
be recompenſed by a proportionate endowment out of the 
reſidue of his lands. It was alſo provided d, that where 

ſuch jointure is made after marriage, the widow may re- 

fuſe it, and demand her dower. This is the only proviſion 

made by ſtatute on the ſubject of jointures ; fince which, 
it has at different times been diſcuſſed and reſolved, what 
are the requiſites to conſtitute a perfect jointure, and ſuch 
2 one as will bar dower : the intention of all which 

| ſeems to be this, that the eſtate given to the wife in join- 
ture ſhould be equally beneficial with her dower, and that 
there might be no doubt but it was given in lieu of it. 
 AxoTHER equitable proviſion was made by the ſtatute 
of uſes, to prevent ſome untoward conſequences which 
would enſue from the revolution thereby effected. When 
the perſon who had the uſe became ſeiſed of the land, his 
power of deviſing was of courſe gone, Now it might 
happen, that many perſons were under covenants made 

on marriage, or otherwiſe, to give ſome eſtate by will; 
which, ſince the ſtatute, could not be performed. This 
would produce inconvenience, and often injuſtice; à 
ſaving clauſe was therefore added, to effectuate wills 
made before, and within a certain period after, paſſing 
the . 

INDEED, the effect that the ſtatute of uſes had on the 
power of deviſing, was one of the maſt material conſe- 
quences which followed it. The king's grand object of 
preventing the infringement his caſualties of tenure ſuf- 

fered by deviſes, was moſt 8 8 attained: Henry 
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had made good the threat he had held out a few years be. 


fore, which intimated a deſign to take away the power of 


HENRY VIII. deviſing entirely. When this reſtraint was wrought up 


$tatuteof wills. 


to its higheſt pitch, the inconveniencies of it were felt 
too ſenſibly for it to endure Jong ; and in a few years it 


vas found neceſſary to allow, by expreſs ſtatute, the power 
of deviſing land, upon the footing that had been pens 
by the king ſome years before, 


ACCORDINGLY, an act was paſſed in the thirty-ſecond 
year of the king ©, which, from the goyerning idea upon 


this ſubject, was intitled, The act of wills, wards, and 
primer ſeiſins, whereby a man may deviſe two parts of 


his land. The preamble intimates the grace and good- 


neſs of the king towards his ſubjects, in granting them 
every thing which he in his benevolence could confer; 
and ftates, as a reaſon for making this act, that perſons 


of landed eſtates could not convenjently maintain hoſpi- 
tality, nor provide for their families, the education of 
their children, or payment of their debts, out of their 


goods and moveables. It ordains therefore, that all per- 
ſons having any manors, lands, tenements, or heredita- 


ments, may give and diſpoſe of them, as well by laſt will, 
or teſtament in writing, as by any act executed in their 
life-time, in the following manner: If they held in ſocage; 
or of the nature of ſocage, and held none of the king by 


knight-ſervice, by ſocage in chief, nor of the nature of ſocage 


in chief, nor of any other perſon by knight-ſervice z or if 
they held of the king in ſocage, or of the nature of ſocage 


in chief, or of any other perſon, and none of the king 


or any other by knight-ſervice, they might deviſe the 
whole; with a ſaving to the king of his primer ſeiſin, 
and reliefs, and fines for alienation, and all other rights 


and dues belonging to ſocage-tenure. If they held of the 


king in chief a knight-ſervice, or of the nature of knight- 


f f Chap, 1. | 
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ſervice in chick they might deviſe two parts, or as much CHA F. 
25 ſhould amount to the yearly value of two parts in NT, 
three, in certainty, , and by ſpecial diviſions, ſo as it might HENRY vine, 
be known; faving to the king the cuſtody, wardſhip, 

and primer ſeiſin, of as much of the lands as amounted 

to the full yearly value of a third, without any diminution, 

dower, fraud, covin, or cheat, and alſo his fine for aliena- 

tion. The ſame if they held of the king by knight- ſervice 

in chief, and had alſo other land of the king, or of any 

other by knight- ſervice, or otherwiſe, with the fame ſav- 

ing of cuſtody, wardſhip, primer ſeiſin, and fines for 
alienation. If they held ſome lands by knight-ſervice, 

and ſome in ſocage, or of the nature of ſocage, of any 

common perſon, then they might deyiſe two parts of thoſe 

held by knight-ſervice, and all thoſe held in focage, with 

the ſame ſaving. If they held only of the king by knight- 

ſervice, and not in chief; or held by knight-ſervice, and 

not in chief of the king; and alſo of another by knight- 

ſervice ; and alſo of another held other lands in ſocage, or 

of the nature of ſocage; then they might deviſe two parts 

of thoſe held of the king, and two parts of thoſe held of 

the others by knight-ſeryice, and the whole of thoſe held 

in ſocage; ſaving to the king and the other lords, their 
reſpective rights and caſualties, as beforementioned. 

In all theſe caſes, if the part coming to the king did 
not amount to à full third, he might take into his hands 
as much of the other two parts as would make up a clear | 
yearly value of the full third belonging to the king in 
title of wardſhip and primer ſeiſin, or the, like; and the 
lord was to haye a like advantage reſpecting his third part, 
for title of wardſhip: and all. perſons were to ſue their 
lireries for poſſeſſions, reyerſions, and remainders, and 
pay reliefs and heriots as before, 

Ir was declared, that if two or more - perſons held, lands 
of the king by knight-ſeryice, jointly to them and the 
heirs of one of tem; j and he who had the inheritance 

died, 
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CHAP, died, leaving his heir within age, the king ſhould haye th 


in. the ward and marriage of the body, notwithſtanding the It 
HENRY VIII, life of the freeholder. Laſtly, there was a ſaving of pe 
dower out of the two parts, and to the king his reverſicn t 


of tenants in jointure or dower, if they ſhould happen to n 
die during the minority of the king's ward. 5 
Soc is the ſubſtance of the Grit ſtatute of wills. An V 
innovation like this could not be made without giving a 
occaſion to an abundance of queſtions which could not B 
be foreſeen by the makers of it; and the preſent act does , 
not ſeem to have been framed with all that circumſpection 
which is ſo manifeſt in moſt of the acts of this period. In ; 
| the courſe of three years, many of theſe difficulties had | 
time to make their appearance, and ſuggeſt their own 
. remedies, We find in 34 and 35 Hen. VIII. an act paſ. 
ſed for correcting ſuch defects, intitled, & The bill con- 
« cerning the explanation of wills.“ 
Ii is remarkable, that of the many clauſes in the former | 
* which gave authority to different perſons to deviſe, 
only two of them required any particular deſcription of 
eſtate in the teitator ; and then the deſcription was am- 
biguous : theſe words were F Hate of inheritance, and 
they were now declared to mean only an eſtate in fee- 
ſimple, The act goes on to ſupply the defect of the for- 
mer act, and declares: that all perſons having a ſole eſtate 
in fee- ſimple, or being ſeiſed in fee-ſimple, in coparcenary 
or in common, of manors, lands, tenements, rents, or 
other hereditaments, in poſſeſſion, reverſion, or remainder, 
or rents, or fervices, incident to any reverſion or remaind- 
er, and having no lands held of the king, or any other by 
Enight-ſervice, might deviſe the whole, If they held 
them of the king in chief by knight-ſervice, or of the 
nature of knight-ſervice in chief, they might deviſe two 
paris. To explain a doubt which Montagus, afterwards 
chief. juſtice, confeſſes he, among many, - entertained, 


bo G LEISH LAW. | 251 


that a will of more than the-two parts would d be void; CHAP. 
jt was declared, that a will ſhould be good atleaſt for two Dau, 
parts, although it was made of the whole, or of more HENRY VIIT- 
than the two parts, The diviſion of the two parts, if 

not made by the teſtator, was to be made by commiffion, 

granted out of the court of wards and liyeries; a court 

which was newly erected, and will be mentioned here- 

after. This was to be executed by the oaths of twelve 

men, and a return and certificate to be made to the maſter 

of the wards and liveries, who was to decide the matter. 

IF any held of the king by knight-ſervice, and not in 
chief, or held of any other by knight-ſervice (not being 
bodies politic and corporate), they might deviſe two 
parts; and any will ſhould . be good for the two parts, 
though made for the whole, and for all other lands not 
held of the king, nor of any other, by knight-ſervice, nor 
in chief ; the diviſion to be made, as in the former 
caſe, for as much of the lands as belonged to the king ; and 
for as much as belonged to any other perſon, by commiſ- 
ſion iſſuing out of chancery, | 

In explanation of the ſavings, made in the former act, 
of cuſtodies, primer ſeiſins, and the like, reſpecting 
the third part, it was declared to apply to ſuch lands and 
tenements as came by deſcent, as well in fee- tail as fe- 
ſimple, or in fee- tail only, to the heir of the teſtator, im- 
mediately after his death; and any will was to be good, 
notwithſtanding it deviſed all the fee-ſimple lands: and if 
ſuch lands deſcending either in fee-ſimple or fee-tail, 
amounted not to a third, the king, or-other lord, was to 
have as much of the others as would make up the clear 
| yearly value of the third, in reſpect of his title of ward- 
ſhip, primer ſeiſin, and the like. If the king, or other 
lord, was evicted of his third part, he was to have the 
deficiency made up to him out of the other two parts. 
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CHAP. As to the fines for alienation, without licence, directed 
XXVIII. | | 

„ by the laſt act to be paid by thoſe who took any freehold 

HENRY VIII. under ſuch wills; it was declared, that they ſhould be re- 

| mitted by ſuing forth the king's pardon, and paying the 

third of the yearly value of the lands fo deviſed: and the 

chancellor was hereby empowered to iſſue ſuch pardong 

without applying to the king. | 

IT was declared, that a will of lands, tenements, or 

_hereditaments made by a feme covert, any perſon under 

twenty-one years, idiot, or of non-fane ee, ſhould 

not be good or effectual. 

Ix the ſpirit of e e in the ſtat. Marlb e. it was 

ordained, that if any perſon holding by knight- ſervice of 

the king, or another, or in chief, by will, or other ad 

in his life, gave his manors, lands, tenements, or heredita- 

ments, by fraud, or covin, to any one for term of years, 

life or lives, with one remainder over in fee, or with 

divers remainders over for term of years, life, or in tail, 

with remainder over in fee-ſimple, to any perſon, or to 

his right heirs, cr ſhould make by fraud or covin, con- 

trary to the intent of this act, any eſtates, conditions, 

menalties, tenures, or conveyances, to defraud the king 

of his prerogative, primer ſeiſin, livery, relief, wardſhip, 

marriages, or rights, or any other lord of his wardſhips, 

reliefs, heriots, or other profits which ſhould ariſe by the 

death of any tenant ; then, upon office being found, the 

king ſhould have his right, as if no ſych eſtate had been 

made, until ſuch office be legally done away by traverſe, or 

otherwiſe. And any other lord might bring his writ of ward, 

diſtrain or avow, as the caſe might be; ſavifig, however, 

to the donees or deviſees their intereſt after the king and 

lord were ſatisfied. Laſtly, it was provided, that where 

the king or any lord took any lands to make up his full 

third ; the perſon from whom they were taken, ſhould 
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obtain a contiihuſion againſt all perſons intitled to the CHAP, 
XXVIII. 
other two parts by bill exhibited in chancery. EEE 
Tus is the ſubſtance of the two famous ſtatutes con- HENRY VII 
cerning wills of land. Except in the inſtance of land 
deviſable by cuſtom, deviſes before theſe ſtatutes were in 
conſequence of ſome feoftment to the uſe of a will, ſo 
that the deviſe made in purſuance thereof, gave only an 
equitable right to be eſtabliſhed by the authority of the 
court of chancery, being, in fact, no more than a declara- 
tion of a uſe; but now, being authoriſed by ſtatute, a 
will of land became a new mode of conveyance on the 
death of the teſtator, cognizable in the courts of com- 
mon law. So much of uſes and wills; the ſtatutes con 
cerning which are ſtrongly allied to each other in their 
reaſon and conſequences, and may be conſidered as a 
ſyſtem of conſtitutions, forming a remarkable a in 
the hiſtory of landed property. za 
Tavs far of real property. We ſhall next conſider 
ſome few particular inſtances of parliamentary interpoſi- 
tion, for altering the modes of ſecuring property, and re- 
drefling injuries to perſonal eſtates, before we come to the 
general alterations which were made in the adminiſtration 
of juſtice. Firſt, of the recognizance in nature of a 
ſtatute ſtaple ; then of bankrupts, and uſury. 
Tuis new ſecurity was framed by ſtat. 23 Hen. VIII. 
e. b. and was denominated, after the original from whence 
it was framed, A Recognizance in the nature of a Statute 
Staple, The ſtatute ſtaple, as we have ſeenf, was a 
charge on land, which' was contrived as a ſecurity to be 
uſed by thoſe only who had dealings in + the ſtaple; it was 
therefore, like the: ſtatute-merchant, confined to certain 
perſons and places. It had, however, by a fiction lately 
introduced of ſurmiſing the debt to have been contracted 
in the ſtaple, been extended n its primary 3 


« Vid. at, vol II. 393. 
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and it was now thought expedient, by alegiſlative ſanction, 


to communicate the benefit of ſuch a ſecurity to all per- 


HENRY VIII. ſons who choſe to avail themſelves of it; or rather, with. 


| Statute of 
bankrupts. 


out the circuity of a fiction, to which they before reſorted, 
to frame a fimilar ſecurity for debts, that might be open 
to perſons of all deſcriptions. This was done by the 
above-mentioned ftatute, which gives the form of the re. 


cognizance, and directs all the method of proceeding 


therein. It is to be acknowledged before either of the 
chief juſtices ; or, out of . term, before the mayor of the 


ſtaple of Weſtminſter and the recorder of London, jointly, 


THe firſt ſtatute of bankrupts is ſtat. 34 and 35 Hen. 


VIII. c. 4. and is intitled, © An AR againſt ſuch Perſons 


as do make Bankrupts.” The perſons who are the objeas 
of this new proviſion for the recovery of debts, are de- 
ſcribed as thoſe who © craftily obtaining into their hands 
c great ſubſtance of other men's goods, do ſuddenly flee to 
& parts unknown, or keep their houſes ;** ſo that the ſtatute 
extends to ail perſons whatſoever who act as above deſcrib- 
ed. A new and peculiar method of dealing with theſe de- 
faulters is directed: the chancellor, or keeper of the great 
ſeal, the lord treaſurer, lord preſident, privy-ſeal, and others 


of the privy- council, the chief juſtices of both benches, or 


three of them at leaſt, whereof the chancellor or keeper, the 
treaſurer, preſident, or privy- ſeal, were to be one, upon 
complaint in writing by a party grieved, were to take 
order concerning the lands and goods, and alſo with the 
body of ſuch offender, for fo he is named; and they were 
either to ſell his effects, or make ſuch diſpoſition of them 

as they ſhould think meet, ſo as every creditor had a ratea- | 
ble portion according to his demand; and ſuch ſale and 


direction was to be as good in law, as though made by 


ſuch offender himſclf. They were authorized to call per- 
ſons before them, and examine them upon oath touching 
the offender's goods. Perſons concealing effects of the 


offender, were to forfeit double the . of them; to be 
recovered 
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recovered by ſuch means as the lords ſhould think proper: 
and perſons making falſe claims of debts, were to forfeit 
Jouble the ſum demanded. I 

Ir ſuch offender left the kingdom. the lords were to 
ifue a proclamation commanding him to ſurrender; and 
if he did not comply within three months after he had no- 
tice thereof, he was to be adjudged out of the king's pro- 


tection; and in ſuch caſe, ſhould any one help to convey | 
to him his effects out of the realm, he was to ſuffer ſuch 
fine and impriſonment as the lords ſhould think proper to 


inllict 2. The act further directs, that after a man was by 
theſe means ſtript of all his property, he was {till to be liable 
to all unſatisfied demands, as before that act was made. 


Tris is the firſt draught of that ſpecies of ſummary 


execution againſt the perſon and effects of a debtor, which 


has ſince been modelled into a very different ſhape. At 
preſent, the bankrupt was conſidered as a criminal, whoſe 


delinquency could be expiated only by paying the laſt far= 
thing. Later ſtatutes have, beſides the payment of his 


creditors, provided in ſome meaſure for his intereſt, rather 
viewing him.in the light of an unfortunate man : upon that 
idea, his compliance with the direction of the ſeveral ſta- 
tutes is rewarded by an immunity from his former incum- 
brances*, and an allowance to enable him to try his ſucceſs 
in the world once more. Theſe qualifications of the ri- 
gour of the firſt bankrupt- law have been added, ſince their 


operation has been confined totally to traders; tho, per- 
haps, a general policy, as well as a, conſideration of the 


eaſualties attending trade and commerce, would dictate 
ſuch a proviſion. However, as the firſt bankrupt- lau- 


completely ruined the man who was unhappily the object 


of it, the modern regulations are looked on by many as 
holding forth to a deſigning trader an unmerited indemnity, 


it not a eyes of gains at the e of his nn " 


$2ſt.g.. * 2 Black 0 3. 


and 


255 


CHAP. 
XXVIII. 


HENRY VIII. 


25 


CHAP. 
XXVIIL 


HENRY VIII. 


HISTORY OF THE 


and this has tempted many to court a ſituation and charac. 
ter, from which, in the reign of Henry VIII. they would 
have ſhrunk with horror : ſo that, if the ſeverity of the 
firſt bankrupt-law was carried too far, the opportunity of 
impoſing on the eaſe of modern ones by fraud and collu- 
ſton, makes many doubt of their * to the com. 
Rs | | 


Tux prejudices againſt afury had worn off; ; and a ra. 
tional commerce had taught the nation that an eſtate in 


money, as well as an eſtate in land, might be let out to 


hire, without the breach of one moral or religious duty, 


The parliament concurred with the opinion of the times, 
and by ſtat, 37 Hen. VIII. c. 9. all former acts h againſt 


uſury, as an offence, were repealed; and a certain ſum to 


be given for the loan of money was permitted, under the 


following terms and precautions: In the firſt place, it was 


by this ſtatute enacted, that no perſon ſhould ſell his wares 


or merchandize, and within three months buy them again 


at a lower price; nor ſhould any one by means of any cor- 


rupt bargain, loan, exchange, cheviſance, ſhift, intereſ: 
of any wares, merchandizes, or other thing ; or by any 
other corrupt or deceitful 'way or means, or by any covin 
or conveyance, receive or take for the forbearing or giving 


day of payment for a year for his money or other thing due 


for the ſaid wares or merchandizes, or other thing, above 
101.; nor ſhould ſell, bargain, or mortgage any lands 


upon any higher intereſt : and thoſe who tranſgreſſed in 
any of theſe points, were to forfeit treble the value of the 


thing bargained for, and ſuffer fine and imprifonment af 


the king's pleaſure. . The proviſions of this _ have un- 


e e ſome qualifications by later ſtatutes i. 


| Int ſpeaking of the adminiſtration of juſtice, we ſhall 


| firſt mention certain new nen which were ereQed by 


1 Hen. I. . vi. c. 4 
c. 53 6. rf Hen. VII. c. 2. 13 EI. c . 31 El. c. 3, &c. 
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parliament : ſome of theſe concerned criminal matters, r= 
and, therefore, will be more properly noticed hereafter ; - 

others, which were of a civil nature, may very properly HENRY VIII. 
be placed here: they all related to the better collection and 
management of the king's revenue. | 

Tux diſſolution of religious houſes opened a new 8 

of revenue to the crown ; for the governance of which was 
erected by ſtat. 27 Hen. VIII. c. 27. The Court of Aug- 
mentation of the Revenues of the Crown of England. This 
was a court of record, with a ſeal; a perſon was to be 
appointed and called chancellor of the court of augmenta- 
tions. There was beſide to be a treaſurer, attorney, ſoli- 
citor, ſeveral auditors and receivors, with clerks, and other 
neceſſary retainers to a court. Another was eſtabliſhed by 
Rat. 33 Hen. VIII. c. 39. called The Court of General 

| Surveyors of the King's Lands. This was to be a court of 
record, and to have a ſeal. Several perſons were to be 
appointed and called the general ſurveyors of the king's 
lands; which ſeveral perſons were to conſtitute only one 
officer, The treaſurer of the king's chamber was always 
to be treaſurer of the revenues of this court, and was to 
rank next to the ſurveyors z the next officer was to be the 
king's attorney of this court ; the next was maſter of the 
woods: then followed the ſeveral auditors and receivors : 
clerks were to be appointed, with other neceſſary appen- 
dages to a court. All ſuch lands, and no other, as were 
mentioned in a ſchedule, ſigned with the king's ſign- ma- 
nual, were to be within the order and governance of this 
court, Henry afterwards, in the 38th year of his reign, 
diffolved both theſe courts by letters patent; and by let= 
ters patent erected a new court of augmentation: both 
which acts of authority have been held contrary to law, 
and to require the confirmation of parliament togive them 
force, as was afterwards done by ſtat. 7 Ed. VI. c. 2. 
But the date of this re-eſtabliſhment was ſhort ; for queen 
Mary, according to a power given her by ſtat. 1 Mar. 
Yolo IV. 8 . c. 10. 
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CHAP. c. 10. did, by letters patent in that ſame year, diſſolve this 
N . court; and the next day, by other letters, united the ſame 
HENRY VIII. to the exchequer : which laſt ſtep was reſolved after. 
wards * by all the judges to be utterly void, as there re- 
mained after the diſſolution no court to be united!, Such 
was the fortune of theſe two courts. 


» By ſtat. 32 Hen. VIII. c. 45. a court of the firſt- PR, 


and tenths was eſtabliſhed. This was a court of record, | 
with a ſeal; the principal officer of which was to be called 
chancellor of the firſt-fruits and tenths. There was to be 
a treaſurer of the firſt-fruits and tenths ; the third perſon 
in the court was to be the king's attorney of the firſt-fruits 
and tenths : there were to be auditors and clerks meſſengers, 
and other retainers. This was diſſolved by ſtat. 1 Mar. 
ſeſſ. 2. c. 10. and the clergy exonerated from theſe pay- 
ments by ſtat. 2 and 3Ph. and Mar, c. 4. ; and though the 
_ crown reſumed the firſt-fruits and tenths * ſtat, I . 0. 4. 
vet the court was not revived. 
Fo the ſurvey and management of the valuable fruits 
| of tenure, a court of record was erected by ſtat. 22 
Hen. VIII. c. 46. called The Court of the King's Wark. 
To this was annexed, by ſtat 33 Hen. VIII. c. 22. The 
Court of Liveries; ſo that it then became The Court of 
Wards and Liveries. This, like other parts of the king's 
revenue, was before under the e of the exche- 
quer. 
ts e ede bad a longer continuance 
than the other novelties of this fort projected by Henry 
and his parliament ; it continued as long as the object of 
its judicial cogniſance had exiſtence, exerciſing this juri- 
diction with great vigour till the abolition of tenures, 
An eſtabliſhment of ſuch importance deſerves, therefore, 
ſome more particular notice > among the 1 innovations in our 


: n polity. 
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Tas court, as appears by the preamble of the act for CHAP. = 
| eſtabliſhing i it, was not only for the management of wards . g 
properly ſo called, but alſo of idiots and fools natural i i the HENRY VIII. 
| king s cuſtody, and alſo for licences to be granted to the Coutt of ward 
king's widows to marry, and fines to be made for marrying and liveries 
without his licence. For: managing ſuch perfons and their erecled 
property, a court of record, with a ſeal, was thereby 
erected, to be called The Court of the King s FPards. A 
chief officer was to be appointed by the king, to be called 
maſter of the wards, who was to keep the ſeal; then an- 
bther, called the king's attorney of the wards, the king's 
receiver-general of the lands of the wards; and two'others 
fo be called auditors of the lands of the wards. All lands, 
and other hereditaments whatſoever; belonging to ſuch 
wards, were to be in the order, ſurvey; and governance of 
this court. The maſter of the watds was authorized to 
iſſue ſuch proceſs as was then in uſe in the king's Duchy 
chamber of Lancafter, held at Weſtminſter, for any mat- 
ter or debt touching or ariſing from ſuch property. He 
was to hold a court at the times of the four terms, and all 
proceſs from the court of exchequer upon this head was in 
future to be void. The authorities through the act are 
moſtly given to the maſter, with the advice of the attor- 
ney, feceivor, and auditors : they had power to take recog 
niſances, and to commit to priſon. By ſtat. 33 Hen. VIII. 
c. 22. all tranſactions relating to the king's liveries were 
brought within the furvey of this court, and the maſter of 


the king's wards was thenceforth to be the maſter of the 
king's wards and of the liverits a perfon was alfo ap- 
pointed, to be called fürveyor of the king's liveries, who 
was to take precedence n. next before the king 8 ce of 
the wards. 
Tus ſtat. 33 Hen. VIII. E. 30. for erecting the court 
of ſurveyors of the king' s lands, contains numerous pro- 
viſions applicable to all the beforementioned courts, and 
alſo to that of the Duchy, and court of exchequer: we 
e ſhall 
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CHAP, ſhall take notice only of the following very general deſerip- 
XXVIII. tion of their juriſdiction. It was ordained, that all man- 
| . ner of debts, detinues, treſpaſſes, accounts, reckonings, 
£ waſtes, deceipts, negligences, defaults, contempts, com- 
| . plaints, riots, quarrels, ſuits, ſtrifes, controverſies, for- 
feitures, offences, or other things, ariſing in, for, or 

upon any matter, cauſe, or thing, committed to the order 

and governance of any of theſe courts, wherein the king 

was only party.; and alſo all manner of eſtates for term of 

years, between party and party, concerning the premiſes, 

were to be cogniſable in theſe courts reſpectively with 

power to correct and puniſh all perſons convicted of any of 

the above offences. There was an exception out of the 

1 above general words, of all treaſons, murders, and felonies, 
| | of eſtates, rights, titles, and intereſts, as well of inheri- 
| | tance as of freehold, other than jointures for term of life, 
| All ſuits, bills, plaints, informations, declarations, com- 
plübaints, anſwers, replications, allegations, cauſes, matters, 
and iſſues, were to be purſued, made, and tried in ſuch 
ſeveral dns, by due examination of witneſſes, writing, 
proof, or by ſuch other ways or means as by the ſeveral 
courts ſhould be thought expedient =, 
SUCH was the extenſive authority given to theſe new 
tribunals, among which the court of wards and liveries 
was moſt diſtinguiſhed, from the intereſting nature of the 
ſubjecis of cogniſance there, which involved the concerns 
of ſo many of the king's ſubjects, i in an article of ſuch ſe- 
rious conſequence to them and their families. 
SOME attention was paid by the parliament to the admi- 
niſtration of juſtice z and ſeveral acts were paſſed, i in order. 
to remove obſtacles, and expedite the proceedings and pro- 
ceſs of courts. Proceſs of outlawry was allowed by ſtat. 
23 Hen. VIII. c. 14. in actions on ſtat. 5 Rich. II. of for- 
eible entries; and the proceſs of debt allowed in actions of 
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covenant and annuity. By ch. 15. of the ſame ſtatute, coſts 
were given to defendants, upon nonſuit or verdict, with the 
ſame proceſs and execution for recovery thereof as plain- 
tiffs would have. This was in the following actions: on 
the ſtatute of forcible entries, 5 Rich. II. in debt or co- 
venant upon any ſpecialty or contract, detinue of goods, in 
accompt, treſpaſs on the caſe, and action upon a ſtatute for 
a wrong to the plaintiff, There was a proviſo added, that 
plaintiffs ſuing in form pauperis ſhould not, hereby, be 
made liable to pay coſts, but ſhould, -inſtead thereof, 
ſuffer ſome puniſhment at the diſcretion of the juſtices ; 
and this puniſhment, we are informed, was uſually whip- 
ping". Again, it was provided, by ſtat. 24 Hen. VIII. 
c. 8. that this act ſhould not give colts againſt any plain- 
tiff ſuing to the uſe of the king. By ſtat. 21 Hen. VIII. 
c. 19. coſts and damages are given to an avowant in re- 
plevin or ſecond deliverance, if the plaintiff was nonſuit, 
or otherwiſe barred, in the ſame manner as the plaintiff 
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would have recovered them. Where lands delivered in 


execution were evicted, a remedy by ſcire facias againſt 
the party or his executor is given by ſtat. 32 Hen. VIII. 
c. 5. to have the part of the debt unſatisted, out of other 
lands belonging to him. 

Provis1oN was made by ſat. 4 Hen. VIII. c. 4. for 
proclamations on exigents in foreign counties, which act 
was perpetuated by ſtat. 6 Hen. VIII. c. 4. It was there- 
by directed, that where in any action perſonal a defendant 
was deſcribed of one county, and an exigent was awarded 
into another, it ſhould be lawful for the juſtices to award 
a writ of proclamation to the ſheriff of the county of 


which the defendant was deſcribed ; or if the king's writ 


runneth not there, then to the adjoining county. The 


Proclamations 
on exigents. 


proclamation was to contain the effect of the action, and 


ty direct the ſheriff to make three e within 
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CHAP. his county at three different days, two in full county- 
XXVIII. 
. — court, the third at the general ſeſſions, requiring him to 
HENRY VIII. yield himſelf to the ſheriff of the foreign county into which 
the exigent was awarded. Such proclamation was to have 
the ſame return as the exigent, and to be made out by the 
ſame officer. Any outlawry promulged in a foreign coun- 
ty, without award of ſuch writ of proclamation, was de- 
clared void. f 
Jos, SEVERAL regulations were made reſpecting jurors, as 
well to ſecure a regular appearance of them at the trial, 
as to guard againſt or to puniſh perjury and miſbehaviour, 
Two of theſe parliamentary proviſions were confined to 
Jurors in London. In the former reign®, it had been 
endeavoured to enforce appearance by larger iſſues: there 
being, ſome doubt, how theſe were to be levied, it was 
now directed ?, that the mayor wight diſtrain for them. 
This was confined to actions in the city courts. By 
the laſt it was ordained, to prevent delays for want of 
Jurors, that in all city actions depending in the courts 
at W eſtminſter, the ſheriffs might ſummon perfons hav- 
ing goods to the value of 100 marks, as well as thoſe 
having lands or tenements of forty ſhillings value annually, : 
It further directs, what iſſues ſhould be returned on 
_ mme firſt. and ſccond diſtreſs, and: all the ſubſequent 
ones 4. 
A more general proviſion was made by ſtat. 35 Hen. 
VIII. c. 6. to effect a due appearance of jurors at 1 
prius. It was ordained, that where the jurors, upon an 
iſſue joined, in a court at Weſtminſter, were to have 
forty ſhillings freehold, the venire facias ſhould ſpecify 
quorum guilibet habeat quadraginta folidatas terre, tent- 
menti, vel redditus ad minus; and the ſheriff was not to 
return perſons who were not ſo qualified, In caſes which 
did 1 not require that clauſe, he was not to return any that 
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| 42d not ſome freehold ; and in both caſes, he was to re- 
turn fix ſufficient hundredors, at leaſt, if there were ſo 


many within the hundred. Upon every firſt habeas 
corpora, or Aiſtringas, with a niſi prius, the ſheriff was 
to return at leaſt five ſhillings ; at the ſecond, ten ſhil- 
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lings; at the third, thirteen ſhillings and fourpence; an 4 | 


upon every ſubſequent one he was to double the iſſues, 
till a full jury was ſworn, or the proceſs otherwiſe de- 
termined. If a full jury ſhould not appear, or after chal- 


lenges there was likely to be a default of jurors, the 
Juſtice, at requeſt of the plaintiff or defendant, might com- 


mand the ſheriff to name and appoint as many perſons of 
the ſame county, then preſent at the aſſiſes or ni prius, 
as would make up a full jury, who ſhould be added to the 


pannel, and their names annexed to it: theſe were to be 


liable to challenge, as if they had been impannelled on the 


wenire facias; and if they made default, they might be 


fined as jurors at common Jaw. The jurors firſt im- 
pannelled were nevertheleſs to loſe their iſſues, the ſame 


as if the jury had remained for default of jurors, unleſs 
they were excuſed upon any reaſonable cauſe by the juſ- 
tice; in like manner, if the jury was not taken by rea- 
ſon of the not coming of the juſtices. The ſubſidiary 
Jurors added, according to the directions of this act, con- 
ſtituted what were called tales de circumflantibus, and 
they were mentioned under that appellation, in ftat. 37 
Hen, VIII. c. 22. made for continuing this act, Lan 
was only temporary. 

Now we are upon the ſubject of jurors, we may in- 
| troduce a ſtatute made for altering the proceedings in at- 


taint. We have obſerved, in the laſt reign, that the 


parliament had provided a new way of puniſhing jurors, and 
bad foregone the antient villainous judgment in attaint *, 
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That ſtatute was only experimental; and: therefore, 


after being continued by one at the beginning of this 
HENRY VIII. reign, was ſuffered to expire in the third year of this 


king*. Attaints, therefore, again returned to their an- 
tient courſe, till ſtat. 23 Hen. VIII. c. 3. which renewed 


the policy of the act of the laſt reign, in the following 


manner: In every caſe of an untrue verdict, 3 


party and party, in any ſuit, plaint, or demand, before 
judges of record, where the thing in demand was worth 


forty pounds, and did not concern a man's life, the party 
grieved might have an attaint againſt the jurors and the 


party; with ſummons, reſummons, and diſtreſs infinite 
againſt them, and alſo the grand jury. Every one of the 
grand j jury was to have freehold of the yearly value of forty 


| ſhillings. The diſtreſs againſt the grand jurors was to be 


awarded, and open proclamation was to be made, and this 
was to be fifteen days before the return of the diſtreſs, If 
the party or any of the petit jurors made default, the 
grand jury was to be taken againſt every one ſo making 


default. Thoſe who appeared, were to have no anſwer 
to the plaintiff, except that they made true ſerement (pro- 


vided they were the ſame perſons ; and the writ, proces, 
return, and aſſignment, were good and lawful), and the 
party was to plead that they gave a true verdi; and if 


they pleaded in bar, the grand jury was ſtill to go on to 
| enquire whether the firſt jury gave a true verdict. If the 
jury were cdᷣnvicted, each of them was to forfeit twenty 


pounds, half to the king, and half to the party grieved; 


they were alſo to be fined at the diſcretion of the Juſtices, 


and their oath never more accepted in any court: the 


_ party's plea being alſo found againſt him, the plaintiff was to 


be reſtored to what he had loſt, with reaſonable coſts and 
damages. It was ordained, that outlawry or excommu- 


8 Stat, I Hen, VIII, c. 24. | 
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nication of the plaintiff ſhould be a void plea, not to be 
anſwered. In proceſs of attaint, day was to be given as 
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in a writ of dower, and no eſſoin or protection to be HENRY VIIl. 


allowed. An attaint was not to abate for the death of 
the party, or any of the jury. 

Ir the verdict was for a perſonal thing, as debt, treſ- 
paſs, or the like, under forty pounds, there was to be 
the ſame proceſs and pleas, and delays were in the fame 
manner to be removed : only the qualifications of the 


grand jury need not exceed five marks yearly of freehold, . 
| or the property of one hundred marks of goods and chat- 


tels; and the petit jurors, if attainted, were to forfeit 
only five pounds, and alſo make fine and ranſom. 

In either caſe, if there were not ſufficient qualified 
jurors, a tales might be awarded into the next county. 
The remedy of this ſtatute was alſo extended to perſons 
grieved by any untrue verdict of inheritance in deſcent, or 


of freehold or inheritance in reverſion or remainder. If 
the plaintiff was nonſuit, or diſcontinued, he was to make 
fine by the diſcretion of the juſtices. All attaints were 


thenceforward to be taken in the king's bench or com- 


mon-pleas, and in no other court; and ii, prius might 
be granted by the juſtices upon the diſtreſs: * petit 
juror might appear by attorney. 


THERE is a proviſo, declaring, that this ſtatute ſhall 


not prejudice the act of the laſt reign i, reſpecting attaints 
in the city; but that attaints might be either brought 


there in the huſtings, or under this act. To obviate 


ſome infringement which it was apprehended the city- 


privileges might undergo by the general form of this act, 


it was in a ſubſequent ſtatute declared v, that in attaints for 
verdicts given by citizens, the jurors need no qualification 
of freehold, but only to have 400 marks in value of goods 


q Stat, 11 Hen, VII. e. 21, Vid. ant. 143. v Stat, 37 Hen, VIII. c. 5. 
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tinuance, diſcontinuance, or miſconveying of proceſs, 


of 10l. and impriſonment at the diſcretion of the court. 


„this ſtature, that the city privi- elfewhere, except inquiſitions be- 


bon pould be taken ar St. Mar- Uvery of the gaol of Newgate. 


recounted equally at large. 5 


Hen. VIII. c. 30. which took away ſome of the minute 


dy many ſtatutes of greater extent than the preſent. 
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and chattels; and, further, that the juſtices ſhould fit at 

Guildhall, or elſewhere, in the city to try ſuch attaints . 
Such was the new form into which this antient pro- 
ceeding for puniſhing the perjury of jurors was now 
thrown : it has been treated very fully in the early parts 
of our Hiftory ; and when it underwent ſo. important a 
revolution, it ſeemed proper that {ch changes ſhould 


Tre attaining of ſubſtantial juſtice was promoted by a 
new ſtatute of amendment and jeofail : this was ſtat, 32 


cauſes of exception to which records and proceedings were 
before liable. Tt ordains, that after verdict judgment 
ſhall be given, notwithſtanding any miſpleading, lack of 
colour, inſufficient pleading, or jeofail, any miſcon- 


misjoining of the iſſue, lack of warrant of attorney of him 
agamſt whom the verdict is, or any other default, or neg- 
ligence of any of the parties, their counſellors, or attor- 
nies 3 nor ſhall any writ of error, or of falſe judgment, 
be maintainable on account of any of the defects above- 
mentioned. By the fame ſtatute, attornies are required 
to deliver their warrants of attorney to be entered of 
record, the ſame term the iſſue is entered, under penalty 


After this act, much room was {till left for the parliament 
to interpoſe on the ſame ſubject, as has been ſince done 


WHILE theſe proviſions were made to prevent the fal- 
ure Is actions on account of trifling defects in the proceed- 
ings, the antient ſtrictneſs was ſtill preſerved in criminal 
e : in theſe it was thought not inconvenient 

* It appears from the preamble of the city of London, and not 


tege about trials run thus: That fore the juſtices in eyre, at tte 
mquifitions of the citizens of Ton- tower of London, and for the de- 
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to allow any exception which could, upon any fair pre- CHAP. 
tence, be taken in favour of the life or liberty of a defend- ans 
ant, after conviction. But the ſtat. 37 Hen. VIII. c. 8. HENRY VIII. 
ordained, that, for the future, the words vi et arm1is, vi- 
delicet, c cum baculis, cultellis, arcubus, et ſagittis, or any 
of the ſame or like words, if omitted in an indictment or 
inquiſition, ſhall not be a cauſe to avoid ſuch indictment or 
inquiſition, by writ of. error, plea, or othefwiſe. A 
doubt has been raiſed on the conſtruction of this ſtatute; 
whether it was meant to extend to all the words there re- 
cited, or only to thoſe which come under the videlicet. 
This has prevented the full benefit that otherwiſe might 
have been derived from this only ſtatute of 2 which 
relates to criminal proceedings. TE 
As the end of all laws is the quiet and peace of ſociety, 
the limiting a period of time within which perſons muſt 
purſue their remedy by action, was a wiſe and politic 
conſtitution. Some ſtatutes were made for the limitation 
of atiuns?, The cruel proceedings upon penal ſtatutes 
in the laſt reign, made it neceſſary to fix ſome bounds to 
common informers. By ſtat. 1 Hen. VIII. c. 4. actions 
on penal ſtatutes were to be brought, by the king within three 
years, and by any common perſon within one. This act 
being temporary, was continued by ſtat. 7 Hen. VIII. c. 3. 

A MoRE general proviſion was made for limitations in 1 
ſeveral real writs, by ſtat. 32 Hen. VIII. c. 2. which 
ſtates in the preamble, two inconveniencies from the pre- 
ſent length of limitation: one is, that it was above the 
remembrance of any man to try and know the certainty 
of the point in iſſue; and that perſons, though they and - 
their anceſtors had been in long poſſeſſion, could not en- 
Joy their eſtates in ſafety. To remedy this, the following 
alterations were made: That no perſon ſhould ſue a 
writ of right, or make preſcription, title, or claim, al- 
aging the ſeiſin of his anceſtor, any otherwiſe than 
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and chattels; and, further, that the juſtices ſhould fit at 
Guildhall, or elſewhere, in the city to try ſuch attaints*, 

Such was the new form into which this antient pro- 
ceeding for puniſhing the perjury of jurors was now 
thrown : it has been treated very fully in the early parts 
of our Hiftory ; and when it underwent ſo. important a 
revolution, it ſeemed proper that ſüch 5 ſhould be 
recounted equally at large. 1 

IT kk attaining of ſubſtantial ruftice was 8 by a 
new ſtatute of amendment and jeofail: this was ſtat, 32 


Hen. VIII. c. 30. which took away ſome of the minute 


cauſes of exception to which records and proceedings were 
before liable. It ordains, that after verdict judgment 
ſhall be given, notwithſtanding any miſpleading, lack of 
colour, inſufſicient pleading, or jeofail, any miſcon- 


tinuance, diſcontinuance, or miſconveying of proceſs, 


misjoining of the iſſue, lack of warrant of attorney of him 
azamſt whom the verdict is, or any other default, or neg- 
ligence of any of the parties, their counſellors, or attor- 
nies 3 nor ſhall any writ of error, or of falſe judgment, 
be maintainable on account of any of the defects above- 
mentioned. By the fame ſtatute, attornies are required 
to deliver their warrants of attorney to be entered of 
record, the ſame term the iſſue is entered, under penalty 
of 1ol. and impriſonment at the diſcretion of the court. 
After this act, much room was {till left for the parliament 
to interpoſe on the ſame ſubject, as has been ſince done 
by many ſtatutes of greater extent than the preſent. | 
WHILE theſe proviſions were made to prevent the fail- 
ure I actions on account of trifling defects in the proceed- 
ings, the antient ſtrictneſs was ill preſeryed in criminal 
eee : in theſe it was thought not inconvenient 


* It appears from the preamble 
this ſtature, that the city privi- 


ge about trials run thus: That 


wquititions of the citizens of Ton- 
We Sheauld be taken at St. Mar- 


8 4.53. 2 a E 
als i- Grand, of at the Guildhall 


.4 


of the city of London, and not 


elſewhere, except inquiſitions be- 
fore the jultices in eyre, at tte 
tower of London, and for the de- 
very cf the gaok of Newgate. _ 
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to allow any exception which could, upon any fair pre- H Ap. 
tence be taken in favour of the life or liberty of a defend- AD 
ant, after conviction. But the ſtat. 37 Hen. VIII. c. 8. HENRY vu. 
ordained, that, for the future, the words vi et armis, vi- 
delicet, cum baculis, cultellis, arcubus, et ſagittis, or any 
of the ſame or like words, if omitted in an indictment or 
inquiſition, ſhall not be a cauſe to avoid ſuch indictment or 
inquiſition, by writ of error, plea, or othefwiſe. A 
doubt has been raiſed on the conſtruction of this ſtatute ; 
whether it was meant to extend to all the words there re- 
cited, or only to thoſe which come under the videlicet. 
This has prevented the full benefit that otherwiſe might 
have been derived from this only ſtatute of Jeolail which 
relates to criminal proceedings. | 
As the end of all laws is the quiet and peace of ſociety, 
the limiting a period of time within which perſons muſt 
purſue their remedy by action, was a wiſe and politic 
conſtitution. Some ſtatutes were made for the limitation 
of actions 7. The cruel proceedings upon penal ſtatutes 
in the laſt reign, made it neceſſary to fix ſome bounds to 
common informers. By ſtat. 1 Hen. VIII. c. 4. actions 
on penal ſtatutes were to be brought. by the king within three 
years, and by any common perſon within one. This act 
being temporary, was continued by ſtat. 7 Hen. VIII. c. 3. 
A MORE general proviſion was made for limitations in 3 
ſeveral real writs, by ſtat. 32 Hen. VIII. c. 2. which 
ſtates in the preamble, two inconveniencies from the pre- 
ſent length of limitation: one is, that it was above the 
remembrance of any man to try and know the certainty 
of the point in iſſue; and that perſons, though they and 
their anceſtors had been in long poſſeſſion, could not en- 
joy their eſtates in ſafety. Ta remedy this, the following 
alterations were made: That no perſon ſhould ſue a 
writ of right, or make preſcription, title, or claim, al- 
(edging the ſeiſin of his anceſtor, any otherwiſe than 
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268 HISTORY OF THE 
CHAP. within threeſcore yea's before the teſte of the writ, or he. 
XXV fore the preſcription, title, or claim made : That no per. 
HENRY VIII. ſon ſhould maintain an aſſiſe of mortaunceſtor, colinage, 
aiel, writ of entry upon diſſeiſin done to an anceſtor, 
any other aCtion-poſiefiory of any further ſeiſin of himſe g 
or his anceſtor, but within fifty years before the % df 
the writ ; nor of his own ſeiſin, above thirty years before 
the tte of the writ; nor ſhould avow or make cogii. 
ſance for any writ, ſuit, or ſervice, alledging a ſeiſn 
thereof in himſelf, his anceſtor, or any one whole eſtate 
he had, above fifty years next before the making of the 
avowry or cogniſance. All formedons in reverter and re- 
mainder, and every ſcire facias on a fine, was to be ſued, 
uſed, and taken, within fifty years after the title and cauſe 
of action accrued ; and if a writ was brought, preſcrip- 
tion, title, claim, avowry, or cogniſance, was made any 
otherwiſe, and was traverſed, and found againſt the perſon 

ſo doing, he was to be barred for ever. 
Trinity A AMoxò the proviſions relating to the FIR” Rs 
altered. Juſtice, we mult not forget one for bringing Trinity term 
more forward in the year. This was ſtat. 32 Hen. VIII. 
c. 21. which ſtates two reaſons for ſuch a change: firſt, 
| that in this ſeaſon there had often happened the plague and 
other ſickneſſes; ſecondly, that it was a great impediment 


veſt. It was therefore thought proper to take off the two 

| hit returns, and, inſtead, to ad one to the beginning of 

the term*. For this purpoſe it was enacted, that this term 
ſhould have only four common returns ; the firſt of which 
was to be in craſtino Sanctæ Trinitatis; the ſecond, is 
eftabis Sande Trinitatis; the third, in quindend Santle 

. Trinitatis, as before; but the fourth was to be @ die Saniiz 
Trinitatis in tres {neintcnus; which was to take its com- 
mencement from Trinity Sunday into three weeks next 


| See the Baan n exhibieing the the "AA Dies communes in Bants 62 
returns as they Were laſt adjuſted by Hen. III. ant. vol, II. 58. 


FF © follow: 


"ENG L 1s H LAW. 


| flowing, and was to have its return with the fourth day 
Next following, as was uſual in the other returns; and the 
turns in craſtino Sanfti Fohanms Baptiſte, in octabis 
ni Johannis Bapi Ne, and in guindend Sancti Foban- 
is Baptiſtæ, were thenceforward to be aboliſhed. It 
as ordained, that this term ſhould begin the Monday next 
ſter Trinity Sunday *, for the keeping ofdeſſoins, profers, 
eturns, and the other uſual ceremonies; and that the 
ull term ſhould commence on Friday next after Corpus 
brifti day. When this alteration was made, ano cher 
vas alſo neceſſary for adjuſting the relation the term, after 
his modification, was to bear with the others. In the old 
ale, ſettledby the ſtat. Dies communes in Banco, all Frits 
fued in Hilary term, and thoſe of no other, were re- 


Whoſe iſſued in Trinity, fell upon ſome return in Michael- 
: this relation was {till preſerved, but it was ordered 
n this way. If any writ, in a real action, was returnable 


of 6 FS ©,» © „ A . o . * „ 

- anctæ Trinitatis; if in quindena Sancti Hilarii, in ofta- 

7 bis Sante Trinitatis; if in craſtino Purificationts Beate 

ariæ, in quindend Sanctæ Trinitatis; if in oftabis:Pu- 
7 


tis, in octabis Sancti Martint ; 3 if a die Trinitatis i in tres 


Provision was likewiſe made, as in the reign of 
Henry III. to adapt this alteration to the return of writs 


Paſche, day was to be given in craſtino Sande Trinita- 


The Monday after Trinity begins Friday 16th of June. The 
Sunday in this year 1986, is the new return in tres. ſeptimanas a dis. 


deing FROM 153th, the fol term third of July, .. 
1153 


rnable on ſome of the returns in Trinity term; and all 


in otabis Hilarii, then day was to be given in craſtiuo 


rificationis Beate Marie, then a die Trinitatis in tres 


ſeptinanas. Again, if in crafting Sanfte Trinitatis, in 
raſtino Animarum ; if in ofrabis Sanctæ Trinitatis, in 
line Sancti Martini; if in quindend Sanctæ Trinita- + 


ſeptimanas, then in quindexd Sancti Martini. M. 


Jof dower. If a writ of dower was returnable in guindend 


lzth of June, and Corpus Chrifts Sante Trinitatis will fall on the 
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CHAP. within threeſcore yea's before the teſte of the writ, or be. 
| XXV fore the preſcription, title, or claim made: That no per. 
RENRY VIII. ſon ſhould maintain an aſſiſe of mortaunceſtor, colinage, 
| aiel, writ of entry upon diſſeiſin done to an anceſtor, or 
any other aCtion-poſlefory of any further ſeiſin of himſeh 
or his anceſtor, but within fifty years before the teſte of 
the writ ; nor of his own ſeiſin, above thirty years before 
the te/te of the writ; nor ſhould avow or make cogni. 
ſance for any writ, ſuit, or ſervice, alledging a feifn 
thereof in himſelf, his anceſtor, or any one whoſe eſtate 
he had, above fifty years next before the making of the 
avowry or cogniſance. All formedons in reverter and re- 
mainder, and every ſcire facias on a fine, was to be ſucd, 
uſed, and taken, within fifty years after the title and cauſe 
of action accrued ; and if a writ was brought, preſcrip- 
tion, title, claim, avowry, or cogniſance, was made any 
otherwiſe, and was traverſed, and found againſt the perſon 

| fo doing, he was to be barred for ever. 

Ao the proviſions relating to the adminiftration d 
tered, Juſtice, we mult not forget one for bringing Trinity term 
| more forward in the year. This was ſtat. 32 Hen. VIII, 
ce. 21. which ſtates two reaſons for ſuch a change: firſt, 
_ that in this ſeaſon there had often happened the plague and 
other ſickneſſes; ſecondly, that it was a great impediment 
to poor people who ought to be employed about their har- 
veſt, | It was therefore thought proper to take off the two 
hit returns, and, inſtead, to add one to the beginning of 
the term *. For this purpoſe it was enacted, that this term 
ſhould have only four common returns ; the firſt of which 
was to be in crafting Sanctæ Trinitatis; the ſecond, i 


eftabis Sanctæ Trinitatis; the third, in quindend Santle 


. Trinitatis, as before; but the fourth was to be @ die Santlz 
Trinitatis in tres Fe which was to take its com- 


mencement from Trinity Sunday into three weeks next 


2 See the Diagramm exhibiting the the Rat. Dies commnes in Banco, 62 


| turns As they were laſt adjuſted by Hen. III. ant. vol. II. 58. 
. | = follow- 
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lowing, and was to have its return with the fourth diy 
ext following, as was uſual in the other returns; and the 
turns in craſtino Sancti Johannis Baptiſte, in octabis 
S115 Fobannis Baplifte, and in guindend Sancti Foban- 
is Baptiſtæ, were thenceforward to be aboliſhed. Tt 
vas ordained, that this term ſhould begin the Monday next 
ter Trinity Sunday a, for the keeping of eſſoins, profers, 
W-turns, and the other uſual ceremonies ; and that the 
Il term ſhould commence on F riday next after Corpus 


vas alſo neceſſary for adjuſting the relation the term, after 
ſued in Hilary term, and thoſe of no other, were re- 
rnable on ſome of the returns in Trinity term; and all 
as : this relation was {till preſerved, but it was ordered 


n this way. If any writ, in a real action, was returnable 


bis Sante Trinitatis; if in craftino Purificationis Beate 


is, in oftabis Sancti Martini; if a die Trinitatis in tres 


PROVISION was likewiſe made, as in the reign of 
Henry III. to adapt this alteration to the return of writs 


Paſche, day Was to be given in craſtino | Sanctæ Trinita- 


* The Monday after Trinity begins Friday 16th of June. The 
Sunday in this year 1786, is the new return in tres. ſeptimanas a dis. 


deing VIE 15th, the full term thed of July, 
| 1 5 


briſti day. When this alteration was made, ano her 
his modification, was to bear with the others. In the old 
ale, ſettledby the ſtat. Dies communes in Banco, all Frits 
hoſe iſſued in Trinity, fell upon ſome return in Michael- 

in otabis Hilarii, then day was to be given in craſtino 
anfte Trinitatis; if in quindens Sancti Hilari, in octa- 
arie, in quindend Sante Trinitatis; if in oftabis:Pu- _ 
rificationis Beate Marie, then a die Trinitatis in tres 
eptimanas. Again, if in craſtino Sanctæ Trinitatis, in 
raſtino Animarum; if in ocFabis Sanctæ Trinitatis, in 


ino Sancti Martini; if in guindend Sanctæ Trinita- 


eptimanas, then in ſuindend Sancti Martini. 1 * 


Jof dower. If a writ of dower was returnable in guindend 


12th of June, and Corpus Chrifls Sanctæ Trinitatis will fall on the 
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HISTORY-OF.THE 
tis; if a die Paſche in tres ſeptimanas, in oftabis Sancte 
Trinitatis; if a die Paſchæ in unum menſem, in guindeul 


: | — 89 5 I . .y . * 0 0 
HENRY VIII. Sanctæ Trinitatis; if a die Paſche in guing; ſeptimanas 
or in craſtino Aſcenſionis, then a die ſanctæ Trinitatis in tres 


ſeptimanas. Again, if in cra ino Sanctæ Trinitatis, then 
in octabis Sancti Michaelis; if in oftabis Sanctæ Trinita. 


tis, in guindend Sancti Michaelis ; if in quindend Sanfte 
Trinitatis, a die Sancti Michaelis in tres ſeptimanas , if 


a die Sanctæ Trinitatis in tres ſeptimanas, then a die Santi 
Michaelis in unum menſem, or otherwiſe, ſays the act, as 


it is appointed by the ſtatute of Marlbridge. Thus far of 


real writs. It was ordained, further, that all common 


writs and proceſſes, as well perſonal as mixed, returnable | 
in Trinity term, ſhould be returnable on ſome of the four 
returns directed by this act. The juſtices, however, in 


| ſuch and the like caſes and proceſſes, where ſpecial days 
had been uſed to be appointed for the return of writs and 


proceſſes, were authorized to continue to appoint ſpecial 
days as it ſeemed convenient to them. The days appointed 
to be given in quare impedit by the ſtatute of Marlbridge, 
and in attaint by ſtat. 5 Ed. III. c. 7. as far as they were 


not contrary to this act, were ſtill to continue. 
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Many new 7 reaſons createl— Treaſon by writing or ſpeak-. 
ing to diſobey the King's Proclamations— Statute of 
the Six Articles —Puniſhment of Poiſoning—Of Larceny 


—Servants embezzling Goods —Larceny in a Houſe— 


27t 


| Law againſt Gypfies— Cheating by falſe Tokens —Gaming 


Trial of Treaſou committed in Wales —and committed 


: out of the Realm—T rial of Piracy Trial of Bloodſbed 
in the Palace The Benefit of Clergy taken away—T he 


| Qugſtion of Clergy debated before the Council Te 7 


King's Determination Abjuration and Santtuary— 
Clergy again taken from certain Offenders —Sanduary 
taken from certain Offenders, _ 1 


H E law of crimes and puniſhments began to aſ- 

ſume a very different appearance. An alteration in 
circumſtances, and an alteration in ſentiments, induced - 
the parliament to give a keener edge to the law, in many 
caſes. To ſuffer ſuch ' offences. as: murder; and robbery, 
larceny, burning, and other crimes, to enjoy impunity, 
through a peculiarity in legal. notions, or defects in the 
courſe of juſtice, was thought too inconſiſtent with the 
good order and peace of ſociety to be any longer endured. 
Many ſtatutes were made for the due puniſhment of ſuch 
enormities. Beſides this modifying of common-law of- 
fences, the character of the times, and that of the prince 
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HENRT VIII. 


pon the throne, contributed to the enacting of many ne- 


_ crimes, with new methods of trial and puniſhment; all which, 
together, exhibit a greater ſhew of novelty than had been 
introduced 
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ca — M 1 in our criminal law i in any of the preceday 
3 reigns. 
HENRT VIII. TRx penal ſtatutes of this reign may be naturally divid 
ed into ſuch as concern religion, and the king's perſy 
and government; thoſe which regard inferior- offence, 
and ſuch as make any change in the mode of trial at con. 
mon law, or in any other way affect the puniſhment of dl. 
| fenders ; and, laſtly, thoſe that reſpect the benefit of clery 
and ſanctuary. 
THe penal acts relating to the king s perſon and govern. 
ment, and to the alteration made in religion, conſtitut 
the firſt head of enquiry : theſe were all repealed by fta. 
x Ed. VI. c. 12. and not one of them has any influence 
on the body of our law in force at this day. Notwithſtand. 
ing this, they are extremeiy worthy of obſervation, when 
treaſons cre- Conſidered in an hiſtorical light. Theſe laws were intire- 


ed. ly of a new impreſſion, totally differing from any that hal 


gone before, both in the deſcription of crimes, and the 
ſeverity with which they puniſhed them. In theſe ſtatute; 
' treaſon and miſpriſion of treaſon were made the conſequence 
of every action and every word that tended to affect tho 
regal dignity; the obedience of men was ſecured by oaths 
and the diſcovery of guilt facilitated by methods unheard 
of in the common law. Though theſe ſtatutes were al 
abrogated, yet the offences therein created were revived in 
the ſubſequent reigns, with inferior penalties ; and many 
of their regulations were followed in ſimilar circumſtances: 
ſo that theſe laws gave riſe to a new ſpecies of criminal 
Juriſprudence, which has been adopted occaſionally ever 
ſince ; tempered, however, with greater ſhew of modera- 
tion. For theſe reaſons, as well as to diſplay their pecu- 
liar ſtile and extravagance, we ſhall treat them fully, and 
that nearly in the order in which they were made. 
Ir was not till the 25th year of his reign, that Henry 
had involved himſelf in meaſures which forced him to 
fuch acts of violence,” as marked his government for 
ſanguinar) 
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Gnguinary and tyrannical. Having parted with his queen CEE - 
Catharine, embroiled himſelf with the Emperor and the 

Pope, and taken the reſolution of throwing off the papal HENRY VIII. 
yoke, he found himſelf under a neceſlity of ſecuring what 
he had done by an act of parliament, which was to con- 


Cediny 


' divid 
perl 


ences 
t cont firm the divorce, and the marriage with Anne Boleyne, and 
t of of, Mito ſettle the ſucceſſion of the crown upon the iſſue of that 


marriage. Stat. 25 Hen, VIII. c. 22. was paſſed for this 
purpoſe. After giving the ſanction of parliament to the 
ſteps which had been lately taken by the king g reſpecting his 


| clery 


Overn. 


iltitueltwo queens, it enacted, that if any perſon by writing, 
imprint] ri ici | 
y fa or imprinting, or by any exterior act or deed, maliciouſly Treaſon by 


uence 
{tand. 

when 
intire- 
at had 
nd the 


procured, or did any thing to the peril of the king's per- writing oc 
ſon; or gave occaſion, by writing, print, deed, or act, ſpeaking. 
whereby the king might be diſturbed of the crown; or by | 
writing, print, deed, or a&, procured, or did any thing 

to the prejudice, ſlander, or derogation of queen Anne or 

her iſſue by the king, ſo as to interrupt their title to the 

atuter rown, as limited by that act, ſuch offence ſhould be high= 

uence treaſon. And if any perſons, by words only, ſhould. pub- 

© the liſh or utter any thing to the peril of the king, or ſlander 

oaths, of the marriage with queen Anne, or to the ſlander or diſ- 

heard heriſon of the iſſue of that marriage, it was made miſpri- 

ere al ion of treaſon. All perfons of full age were to take an 

ved in oath to fulfil and maintain the objects of that act; and 

many I choſe who refuſed to take ſuch oath, when required, were 

nces: co be held guilty of miſpriſion of treaſon ; the preciſe form 

minal of which oath was nn preſcribed by ſtat. 26 Hen. 
ee. c 2, 

WHEN the way was once pointed out of ſurrounding 

the king's perſon and dignity with new-made treaſons, and 

of binding people to their duty and allegiance by expreſs 

and formal oaths, we ſhall preſently ſee how ready the 

Tenry parliament was, on every occaſion, to fabricate and alter, 

m to as circumſtances changed, theſe freſh devices for the ſecu- 

t for Nirity of government and religion. 
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1 CHAP, Ix the very next year an act was paſſed, in order to re- 
1 . ; ſtrain “ all manner of ſhameful ſlanders and dangers 
| HENRY VIII. © which might happen to the King's perſon, or that of the 


1 « queen.” It was by ſtat. 26 Hen. VIII. c. 13. made 
| _ high-treaſon, if any one did maliciouſly 2015, will, or de- 
1 fire by words, or writing, or by craft imagine, invent, 
| practiſe, or attempt any bodily harm to the perſon of the 
| | king, queen, or of their heir apparent, to deprive them of 
| | their dignity, title, or name; or if any did flanderouſy 
19 and ee publiſh and pronounce, by expreſs writing 
i or words, that the King was heretic, ſchiſmatic, tyrant, in- 
| ſidel, or uſurper (whi-hlatter words were intended to bridle 
the inſolence of ſome friars); or if any with-held from 
the king his caſtles, fortreſſes, or holds, or rebelliouſly 
detained any of his ſhips, ordnance, artillery, or munition, 
zud did not deliver them up within ſix days after proclama- 
tion. This act, beſides taking away ſanctuary in caſes of 
high-treaſon, increaſed the forfeiture upon attainder, by 
declaring, that all lands, tenements, and hereditaments, sf 
any o/iate of inheritance, in uſe or poſſeſſion, ſhould be 
forfeited ; which words included eſtates tail. ; 
By the laſt act, we find that not only exterior acts and 
deeds (as the preceding ſtatute expreſſed it), and writing, 
but wwords-expreiuve of a wihh were made treaſon. We 
Dall foon ſee that the legiſlature laid the ſame penalty upon 
tac e or belief of men, if expreſſed by words. 
Arter ſtat. 27 Hen. VIII. c. 2. which made it treaſon to 
counterfeit tne king's ſign- manual, privy- ſignet, or privy- 
zal, there follows ſtat. 28 Hen. VIII. c. 7. made for the 
3 on of the crown, aſter the death of Anne Boleyne, and 
the king's marriage to his queen Jane. The former act 
of ſucceſiion was thereby repealed ; and now, ſimilar pro- 
viſions were made in favour of the iſſue and ſucceſſion by 
_ this new marriage. The king being empowered, in de- 


2 $:5*.28 Hen. VIII. c. 7. 21. 
| fault 
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fault of iſſue, to appoint a ſucceſſor, by letters patent or 


by will, it was made high-treaſon to interrupt the ſucceſſion 
of the iflue, or of the perſons ſo appointed by the king“. 
It was made high-treaſon to procure or do any thing, by 
words, writing, print, or deed, for the repeal or avoidance 
of that act; amd the ſlander of the queen and her iſſue, 
or the doing any thing to the peril of the king's perſon, 


was made high-treaſon, in the very terms of the former 


act of ſucceſſion. It was moreover made high- treaſon, 
if any one by words, writing, imprinting, or any other 


exterior act, directly or indirectly, accepted, took, judged, 


or believed, the marriages with queen Catharine and Anne 
to have been good and Jawful ; or {landered the ſentences 


of the archbiſhop therein; or took, accepted, named, or 
called any of their children legitimate; or craftily ima- 
gined, invented, or attempted, by colour of any pretence, 
to deprive the king, queen, or their heirs, or thoſe the king 
ſhould appoint, of any of their titles, Gas or regal 


power. 
Bur the moſt angular part of this act was the following 


clauſe, which enacted, that if any, being required, by 


commiſſioners properly authorized, to make oath to an- 
ſwer ſuch queſtions as ſhould be objected to him upon any 
Clauſe, article, ſentence, or word in that act, did con- 


temptuouſly refu iſe to make ſuch oath, or, after making it, 
refuſed to anſwer, he ſhould be guilty of high-treaſon : 


a ſpecies of examination unknown to the antient com- 


mon law of the country. The act even goes further, 
and fays, that “ if any proteſted, that they were not 
bound to declare their thought and conſcience, and ſtiffly 
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« thereon abided, it ſhould be high-treaſon; ſo little 


aſhamed were the makers of this act to be confronted 


with the miſchiefs that would naturally enſue from it; and 


lo ready were they to undertake the cruel taſk of obviating 


v gect. 18, 19, 20. 
„ the 
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_ againſt the Pope, an oath was framed, by which the.taker 
\ renounced the Pope and all his authority and juriſdiction ; and 
this oath was to be taken by all officers and miniſters ſpiritual 


ſb  Sedf, 145 25. 4 Stat, 28 He. VIII. e. 10. Vid. ant. vol. II. 166. 


it became an engine in the hands of government, by which 


to diſpoſe of the ſucceſſion to the crown. 
rity of the biſhop of Rome. There is a long preamble, 


Rating the uſurpations of the Pope in ſpirituals and tem- 
porals; and that, notwithſtanding the laws which had lately 


„ biſhop's feigned and pretended authority.” For theſe 


nately or maliciouſly held or ſtood with, to extol, ſet forth, 


or invented any thing for the advancement of it, he ſhould 
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the conſequences of former Westi by impofing new 
ones. This act contained one more treaſon ; which 
was, in caſe any one refuſed to take the oath preſcribed 
for the obſervance of it; the former oath of a ſimilar im- 
port being repeated and diſpenſed with*. The matter of 
this act was fo various, and of ſuch a peculiar kind, and 
the manner in which it might be enforced ſo inſidious, that 


they might catch any man whom they wiſhed to deſtroy, 
This act is a ſtrong inſtance how abſolute Henry had be- 
come, when the parliament conferred on him the power 


Tuts was followed by an act © to extinguiſh the RY 


been made, © divers ſeditious and contentious perſons, 
<« being imps of the ſaid biſhop of Rome, do, in corners 
« and elſewhere, whiſper, inculke, preach, and perſuade, 
c and from time to time inſtill into poor and unlettered 
« reople the advancement and continuance of the ſaid 


reaſons it was enacted, that if any one by writing, cypher- 
ing, printing, preaching, or teaching, deed or act, obſti- 


maintain, or defend, the authority of the biſhop of Rome, 


incur the penalties of ſtat. 16 Rich. II. c. 5. that is, 2 
pramunire®; being a proceſs originally contrived for re- 
preſſing the incroachments of papal power. To engage 
all perſons in an expreſs obligation to ſupport the king 
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and lay; every religious perſon; all thoſe who took orders, 
or any degree in the univerſity; and it was made high- 
treaſon to -refaſs this oath when it was required to be taken : 
ſo that all hopes of reconciliation with the church of 
Rome ſeemed cut off by this ſtatute, 

Tua the king's power to diſpoſe of the crown might 
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not be thwarted or interrupted by the marriage of any of 


his family againſt his will, it was, by ſtat. 28 Hen. VIII. 


c. 18, made high-treaſon, both in the man and woman, if 


any one eſpouſed, married, or took to wife any of the 


| king's children, being lawhully born, or otherwiſe com- 


andy reputed for his children ; or any of the king's ſiſters, 


or aunts on the part of the father; or any of the lawful 


children of the king's brethren or ſiſters, or even to con- 
tract marriage with them, without the king's licence un- 
der the great ſeal; or to deflower any of them, being 


parliament, in the 28th year of the king. 

Tux next treaſon that was made, was to enforce obe- 
dience to the king's proclamations, The late proceedings 
of the king about the Articles of Religion, and other in- 
junctions which had been publiſhed by his ſole authority, 
had been excepted againſt as contrary to law ; becauſe the 
king had, without conſent of parliament, altered ſome 
laws, 7 laid taxes on his ſpiritual ſubjects f. This oc- 
caſioned the famous ſtatute 31 Hen. VIII. c. 8. The 
preamble of this act ſets forth © the contempt and diſobe- 
« dience of the king's proclamations by ſome who did not 
« conſider what a hing by his royal power might do; which, 
«ifit continued, would tend to the diſobedience of the 
© laws of God, and the diſhonour of the king's majeſty, 
« who may full ill bear it. Conſidering alſo that many oc- 
« caſions might require ſpeedy remedies, and that de- 
1 ling theſe till a parliament met, * occaſion great 


F Burn. Ref. vol. I 251. 


. 2 preju- 


| unmarried. Theſe were the penal laws made in this ſhore 


To diſobey the 
King's procla- 
mations. 
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ix articles, 


would be, to eſtabliſh them by law, ſince the convocation 


tled orthodox doctrine. It was therefore enacted, by ſtat, 


5 Fh 8 or hold opinion againſt the rea preſence, 


proclamations, with pains and penalties in them, which 


| Jaws or cuſtoms of the realm ſhould be ſubverted. The 


_ king's ſucceſſor while under age, with the like penalties for 


next reign, died himſelf, in order to bring about the 
changes in religion 8. 


fix articles, ſtiled, An Act for aboliſhing Diver ty of 
| ſtrongeſt points in the Romiſhreligion, under the ſevereſt 


e that a full and perfect reſolution of the faid articles ſhould | 
© make à perfect concord and unity amongſt all his fub- 
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cc prejudices to the realm ; and that the king, by his royal 
C power given of God, might do many things in ſuch 
ce caſes;” it was therefore enacted, that the king for the 
time being, with advice of his council, might ſet forth 


were to be obeyed as if they were made by an act of par- 
liament. This, however, was not to go fo far as that: any 
one ſhould ſuffer in his eſtate, liberty, or perſon, by virtue 
thereof; nor that by any of the king's proclamations, the 
ſtatute directs the method in which theſe proclamations 
were to be iſſued, and how thoſe ſhould be puniſhed who | 
diſobeyed them; and then adds, that if any offended againſt 
them, and, in further contempt, went out of the king- 
dom, it ſhould be high-treaſon. The ſame power of 


ifluing proclamations was given to the counſellors of the 


diſobeying them; a power of which the Protector, in the 


In the ſame parliament was paſſed the famous a0 of the 
Opinions,” by which the parliament enacted fix of tho 


penalties. The preamble ſays, that “ the king hoped 


« jefts,” The ready way to effect this, it was thought, 
of biſhops and learned men had agreed upon them as ſet- 


31 Hen, VIII. c. 14. firſt, that if any one by word, 
writing, .printing, cyphering, or any otherwiſe, did teach, 


2 Burn, Ref, vol. . 252+ 
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he ſhould ſuffer death as a heretic by burning, and forfeit C H A p. = 
as in caſe of high-treaſon; ſecondly, that if any one LEED 
preached in any ſermon, or collection openly made, or HENRY VIII. 
taught in any common ſchool or congregation, or obiti- 
'natcly affirmed or defended that the communion in both 
kinds was neceſſary; or thirdly, that prieſts might marry ; 
or fourth, that vows of chaſtity might be broken; or 
/iſthly, that private maſſes ſhould not be uſed ; or th, 
that auricular confeſſion was not expedient ; it ſhould be 
adjudged felony. Jo theſe it was added, that if any 
prieſt, or any other who had vowed chaſti ity, did marry, 
or conttact matrimony ; or if any prieſt who was or 
ſhould be married, did carnally uſe his wife, or any woman i 
to whom he was contracted, Or Tas efenty converſant or | 
familiar with, both the man and the woman ſhould be guilty ] 
of felony. This ſevere branch againſt unchaſte practices = 
was not reliſhed by the popiſh clergy, and is ſaid to have 
been put in by Cromwell, to make this bloody law cut with 
two edges, If that was the deſign, the clergy got relieved 
from this well-intended ſtroke the next year; when, by 
ſtat, 32 Hen. VIII. c. 10. this latter part of the Jaw was 
changed from felony to forfeiture and imprifonment. 
AFTER this act of the ſix articles, there was another 
brought in by Cranmer, which was intended to mitigate 
tie late laws about religion. In this meaſure the king 
very readily concurred, being then engaged in a war, and 
wiſhing every thing to remain quiet at home. This 
was ſtat. 34, 35 Hen. VIII. c. 1. intitled, An Act for the 
advancement of True Religion, and aboliſhment of the con- 
trary, One deſign of this proviſion was to put a ſtop to 
the uſe of Tindal's tranſlation, and to promote the read- 
ing the authoriſed tranſlation in Engliſh ; after which it 
enacbed, that if any ſpiritual ts did preach, teach, 
defend, or maintain, any matter or thing contrary to the 
good inſtructions and determinations that had or ſhould b. 
ſe forth by the king, he ſhould, for the firſt offence, re- 
cant; if he refuſed to recant, or offended a ſecand time, 
y | he 
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he was to abjure, and bear a faggot ; which if he refuſed 


YE to do, or offended a third time, he was to be burnt as « 
HENRY VIII. 


heretic. But lay-perſons ſo offending were, for the 
third offence, or for refuſing to abjure, and bear a faggot, 
only to forfeit all their goods, and ſuffer perpetual im- 
priſonment; ſo that the laity offending againſt the ſix 
articles and other popiſh doctrines, were intirely freed 
from the hazard of burning, and the ſpiritualty ſuffered 


only on the third conviction. They were alſo permitted to 


bring witneſſes in their defence b. 
Tux marriage between the king and Anne of Cleves 


being pronounced \ void, an act paſled to confirm the ſen- 
| tence; and it was now declared, as it had been on for- 


mer occaſions of the ſame kind, that by word or deed to 


accept, take, judge, or believe, that marriage to be good, 
or to attempt to repeal that act, ſhould be high-treaſon, 


This was by ſtat. 32 Hen, VIII. c. 25. In the following 


year, another of this whimſical monarch's eee 


queens gave occaſion to the penalty of high-treaſon being 


inflicted on tranſactions of a very nice and ſingular nature, 


Queen Catharine Howard was attainted by ftat, 33 Hen, 
VIII. c. 21. of high-treaſon for incontinence; and it 
was enacted further, that if the king, or any of his 
ſucceſſors, ſhould marry a woman who was before incon- 


intent, it ſhould be high-treaſon if ſhe concealed it; and 
any perſon knowing it, and not revealing it to the king, or 
one of his council, before the marriage, or within twenty 


days after, ſhould be adjudged guilty of high-treaſon, 


Further, if the queen, or wife of the prince, ſhould, by 


g, meſlage, words, tokens, or otherwiſe, move any 


one to have carnal knowledge with them, or any others ſhould 


move either of them to that end, it ſhould he hi gh-treaſon, 
A third af? was made for the ſucceſſion to the crown, 
which entirely overturned the former appointments: this 


Was ſtat. 35 Hen. VIII. c. I. There was a new oath, 


* Burn. Ref, vol. I, 308, | 


deviſed 


ENGEL SHELL AW: 


deviſed in place of that before ſworn, as well againſt the 
ſupremacy of the pope, as to maintain the ſuccetlin 
ordained by that act. It was made high-treaſon to refuſe 
that oath, or to do any thing contrary to this act, or to 
the peril and ſlander of the king's heir, as limited therein. 
The king's ſtile and title was ſettled by ſtat. 35 Hen. 
VIII. c. 3. in the following words: “Henry VIII. by 
« the grace of God, King of England: France and Ireland, 


« and alſo of Ireland, in earth the Supreme Head ;” and it 
was declared high-treafon to attempt to deprive him of it. 

Tris variety of penal laws ſhews a want of temper in 
the legiſlature, which is hardly to be paralleled. The paſ- 
ſions and capr ice of the king ſeemed to be adopted by the 


281 


C HAP. 
XXIX. 


— — 
HENRY VIII. 


Defender of the Faith, and of the Church of England, 


parliament, which condeſcended to enforce by ſtatute every 


thing he could aſk or wiſh; ordaining for law the ſtrangeſt 
inventions that ever were thought worthy to become the 
objects of penal juriſprudence. 


Ir follows, that we ſhould now w ſpeak of fuck ſtatutes 


as were made reſpecting common offences: theſe, though 
not ſo numerous as the former, were of conſiderable im- 
portance, and are many of them in force at this day. 


The variation made in the crime of larceny by ſome that 


have already been mentioned, requires a more particular 


notice ; after theſe, we ſhall proceed to other felonies ; 
and, laſtly, to miſdemeanours: but firſt it will be proper 
to conſider two ſtatutes relating to homicide, which are 
the only two in this reign upon that head. RE 

One of theſe ſtatutes was to remove a doubt concern- 
ing the killing a robber. We have ſeen, that in former 


times, a perſon killing a houſe-breaker went without pu- 


niſhment!. But now, the ſtatute 24 Hen. VIII. c. 5. 
ſays, there was “ a queſtion and ambiguity,” whether, 


- when perſons. attempted to commit robbery or murder, in 


or nigh the common highway, cart, horſe, or foot way; 
1 Yid, ant, val. I, ; 
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or in a manſion-houſe, meſſuage, or dwelling- place; g | 
feloniouſſy attempted to break a dwelling-houſe in the 
night-time, and were killed in ſuch attempt by the perſon 
they meant fo to rob or murder, or by any perſon being 
in their dwelling-houſe, ſo attempted to be burglarioulſ 
broken ; whether the perſon killing was to forfeit his 
goods, as in chance-medley : .to remove this doubt, the 
ſtatute declares, he ſnall not ſuffer any kind of forteiture, 
but be as fully acquitted and diſcharged, as if he had been 
acquitted of the fact. 5 | 
THE other ſtatute concerning homicide, i is very STE, 
ble; and as it enacted a new treaſon, it might perhaps 
have been ranked among that ſeries of acts. This is fat, 
22 Hen. VIII. c. 9. It was occalioned by one Richard 
Rooſe, a cook, having put ſome poiſon into a veſſel of 
yeaſt, in the biſhop of Rocheſter's kitchen, by means of 
which ſeventeen perſons of the biſhop's family, and ſeveral 
others, were poiſoned, and died. This very heinous 
oficnce raiſed a kind of indignation in the legiſlature ; and 
it was declared by that act, "that the ſaid poiſoning ſhould 
be adjudged high-treaſon, that Richard Rooſe ſhould be 


attainted accordingly, by authority of parliament, and 


ſhould be boiled to death; and, as if none would commit 
this offence but ſuch as were of the ſame employment 
with the preſent offender, it was enaRed, not only that 


thenceforth every wilful murder by means of poiſoning 


flould be high-treaſon, but that ſuch offenders ſhould all 
be boiled to death. 

Ir became neceſſary that the crime of larceny ſhould te 
punithed in a ſeverer manner than it had been at common- 
law. The occaſions and temptations to commit this 
crime were much increaſed, ſince the improvements in 
arts and commerce had ſupplied the articles of perſenal 
property in greater number; and as thoſe were oſten 
coltly, and made a part of dreſs, or of the furniture of 
houſes, there was need of additional penalties to guard 


them from violation. Beſides taeſe conſiderations, a 
2 ä dwelling⸗ 


dy «lling-houſe, on all accounts, deſerved every protec- CHAP. 
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as we have ſeen in the reign of Edward IV *. become 


| carrying away of the perſonal goods of another. In judg- 
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| 

tion the law could afford it. Stealing in this only place > | 

of ſecurity for a man's property, called for a more exem- HENRY VIII. | 

lary puniſhment 3 but more particularly when attended | 
with violence of any kind. To theſe cauſes may be aſ- | 
cribed the ſtatutes made in this and the ſubſequent reigns =. | 1 

concerning larceny : what thoſe were we e thall now en- | 

| 

| 

| 

| 


quite. 
Tu definition of larceny, after various changes, had, 


ſettled, in the following . The felonious taking and 


ing of offences, courts were tied up to this definition, 
and often found themſelves embarraſſed by a ſtrict con- 
ſtruclion of it. To correct this, and to puniſh in a 
manner adequate to the crime, the aid of the legiſlature 
had ſometimes been called in, to enlarge the terms of this | 
definition in particular inſtances. Thus it was made | = 
larceny to ſteal hawks, by a ſtatute of Edward III. and - | 
to ſteal records, by one of Henry VI. !; neither of which a 
being perſonals, could be brought within the letter of the. 
above definition. | 

Tuosk two ſtatutes reſpected che objects of larceny. 
The ſtat. 21 Hen. VIII. applied to another part of this 
definition, and aſſiſted in aſcertaining, at leaſt in one in- 
ſtance, what ſhould be deemed a felonious taking. A | 
breach of truſt, and embezzlement of effects confided to 4 
the cuſtody of a perſon, were thought not to be a felonious 
taking and carrying away. This kindof fraud had of late 
grown common, from the jmpunity it enjoyed ; and ma- 
ny now thought, that, as it carried in it much of the 
miſchief, it deſerved the puniſhment annexed to felony. It 
was accordingly enacted, by ſtat. 21 Hen. VIII. c. 7. 
that if a ſervant, to whom caſkets, jewels, money, goods, — 


or men have deen delivered to keep, withdraw him- 


* Vid, ant, mm ord 41@, I Vide ant, vol. II, 456, and yol. ma 
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ſelf, and go away with the ſame, or any part thereof, with 


intent to ſteal; contrary to the truſt and confidence re. 


poſed in him; or if, being in ſervice, without aſſent of 
his maſter he embezzle the ſame, with intent to ſteal or 
convert to his own uſe, to the value of forty ſhillings, it 
ſhall be felony., It is mentioned in the preamble of this 
act, as a doubt whether this kind of taking was larceny 


2 doubt raiſed, perhaps, by the caſe. determined in 13 


Ed. IV. * which we have before mentioned, and which is 
thought, and not improbably, to have given ſome occa- 
ſion for making this ſtatute. 

Tho the inſtance of bailment there before the court 


Was, or might be thought ſomething like this of truſts re- 


poſed in ſervants, and was determined to be felony; yet 
the principles there laid down and agreed to, almoſt un- 
animouſly, led to an oppoſite concluſion ; and there needed 


all the helps of diſtinctions and technical nicety to take 


even that caſe out of the general rule there laid dawn. 


| Beſides, there is at the bottom of that report an opinion, 


which qualifies any inference which otherwiſe might be 


poſſibly drawn from it as to this point; for, admitting that 


2 cook and a butler would be guilty of felony, if they con- 


verted the goods within their reſpective departments to 
their own uſe, it is there ſaid, that if the ſame things were 


bailed to a fervant, perhaps ®, as they would be in his poſ- 
ſeſſion, he could not commit felony of them o. About 


three years before it was ſaid by one of the judges, « If 


« one commits the care of his goods to his ſervant, the 


s ſervant cannot take them feloniouſly, becauſe they were 


© zn his poſſeſſion” P, Theſe were direct authorities upon 


the point, and, joined with the 2 upon bailment 


and poſſeſſion, ſufficiently ſhew what were the opinions of 


lawyers in thoſe times . this queſtion. 


m Vid. ant. 1 III. 410. P 10 Ed. IV. 14. Bro. Coro- 
Per aventyre. | T55. Vid. ant. vol. III, 410. 
ä OTE „ 
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7” frialy have courts adhered to the notion of poſſeſ⸗ I P. 
ſion, and its conſequences, that in 3 Hen. VII che 
judges went ſo far as to agree with Brian (who, it may be HENRY ViIk 
obſerved, was one of the judges that diſſented from the 
opinion of felony in 13 Ed. IV. in the exchequer-cham- 
ber), that neither a ſhepherd nor a butler could commit 
larceny of their ſheep or plate, becauſe it could not be 
dene vi et arms"; fo much were the opinions changed 
from what they had been in the reign of Ed. IV. when 
theſe caſes were {tated for felony, and allowed without de- 
bate. This doarine we have ſeen was again diſcuſſed in . 
the laſt reign ; and it ſeemed, in the inſtance there ſtated,” 
to be agreed upon ſo decidedly againſt the felony, as to call 
for a formal declaration of the law by ſtatute. Thus ſtood 
the law upon this ſubje& towards the end of Henry VII.”s 9 
reign, and ſo we may ſuppoſe ! it was underſtood at the time | 
this ſtatute was made. After all theſe authorities, we 
may be excuſed in differing from thoſe * who think that 
the point of law which is the ſubject of this ſtatute was ſo 
well ſettled before, that the doubt about it mentioned in 
the preamble, is one of thoſe which have much enervated 
the principles of the common law, and could not be the 
doubt of any lawyer. | | 
CLengy was taken from this new felony by Nat. 27 
Hen. VIII. c. 17. which ſtatute was excepted in the gene- 
ral repealing law, ſtat. 1 Ed. VI. c. 12.; but becauſe the 
commencement of the ſeſſions was miſ-recited, it was 
held*, that the ſaving was of no effect: fo that ſtat. 27 
Hen, VIII. c. 17. ſtood repealed, and ftat. 21 Hen. VIII. 
c. 7. continued a clergyable felony, till the general re- 
pealing act of queen Mary, where, among other felonies, 
it was repealed : it was afterwards revived OP ſtat. 5 Eliz. 
and is in force at this day, 
Tuus far the definition of rea was extended in 
tome particular caſes as to the object of it, and the mode of 
Bro. Coro. 137. Barr. Stat. 478, 479. * Plowd. 399. 
N 2 
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taking. There was another conſideration of this offence 
which deferves notice; and that was, the crreumſtancy 


ENR VIII. under which it might be committed. 


Larceny in a 


nouſe. 


Tux time or place where a theft was committed, made 
no part of the legal notion of it. Whether it was in 2 
houſe, or from the perſon (unleſs from the perſon violently, 
and by putting in fear, for then it was robbery, a crime 
of a very different nature), the additional audacity of the 
offender conſtituted in law no additional degree of guilt: 
ſo the law had been for many centuries. The attendant 
circumſtances of aggravation under which this crime 
might be committed, drew the notice of the legiſlature 
now, for the firſt time. In this and the ſubſequent reigns 
many laws were made concerning ſtealing in a houſe, 
making all together a collection of ſtatutes ſo very ſimilar, 


as to render it difficult to diſtinguiſh the different aim and 


object of ſome of them. | 

Trsse ſtatutes we ſhall hereafter notice among thoſe 
which took away clergy; but we muſt touch on them 
now, with a view of pointing ſome obſervations to the 


ſubject we are upon at preſent. The firſt of them js flat, 


4 Hen. VIII. c. 2. which took away ctergy from all felo- 
nies committed in a church, or hallowed place; from 
robbery or murder in the highway, or in a houſe, the 
owner, his wife, child, or ſervant, within, and put in 
fear. This new regulation being a temporary law, was 

ſuffered to expire; "ood theſe offemters were left once 


more to their former impunity ; till ſtat. 23 Hen. V III. 


c. z. took away clergy from thoſe who rob any per. ſon i in his 
dwelling-houſe, the owner, his wife, child, or ſervant, 
then being within, and put in fear. It takes away clergy 


alfo from thoſe who rob any church or chapel, or other 
holy place; from murder; robbery in or near the high- 
way; from burning a dwelling-houſe, or barn with corn 
or grain; and from petit treaſon, This ſtatute includes 
| alſo accellaries before es ET Ds 


'THERE 


bl t 


ENGLISH LAW. 
Takkk is ſomething in the wording of this ſtatute that 
is worthy of obſervation : it is the different conſtruction 


| which has been put on the ſame expreſſion, when applied to 


different ſubjects 3 namely, 10 rob, when it is meant of a 
houſe, and when of a perſon. The words are, F any rob 
any perſon i in his dwelling-houſe, &c. and if any rob another 
in or near the highway, &c.; the obvious and plain con- 
ſtruction of which clauſes, on the firſt view, ſhould ſeem to 


be, that the locality of the offence in or near the highway, 


or in a dwelling-houſe, were the only circumſtances parti- 

cularly neceſſary to be defined. 
Bur doubts aroſe, ſoon after the ſtatute, whether the 

parliament had not ſomething more in view than a mere 


robbery from the perſon in a houſe, and did not really intend 


by thoſe words to hignify the robbery of a houſe. To ex- 
plain this doubt, and give this act the full effect which, pro- 
bably, it was at firſt intended to have, the ſtat. 5 and b Ed. VI. 
c. 9. was made to explain the very paſſage now under con- 
ſideration, concerning which there had ariſen ſome doubts : 


to reſolve which that act declares, that though the owner 


be in any part of the houſe, or precinct of the ſame, yet ſtill 
the robber ſhould Ipſe his clergy. After this explanation, 


the difference between robbing a perſon in the highway 


and in a dwelling-houſe, firſt originated. For what could 
this robbing a perſon ina houſe be? It could not be a robbery, 
properly ſo called, for that mult be from the perſon, and with 
violence, which could not be the caſe here; for the expla- 
natory words ſay, that the perſon might be in any other 
chamber of the houſe; nor could it be with violence, for 
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the ſtatute ſays, it might be committed while the nerſon was 


aſleep; which is a condition not compatible with the vio- 
lence neceſſary to conſtitute a proper robbery. It only re- 
mained to imagine a kind of conſtructive robbery, by ſup- 
poling the violence committed on the houſe, and not on 
the perſon. Conſiſtently with this, robbing a perſon in a 


| houſe has been conſtrued to ſignify a violence done to 


the 
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HENRY VIII. cally, in the phraſe of robbing a * ine of robbing a 


maerly, it was intended to render it equally advantageous to 


or the owner of the things, ſhall be reſtored to them; and 
the juſtices of gaol-delivery, or other juſtices before whom 


on the offence of larceny and robbery, we ſhall proceed to 
examine what new felonies were created. Theſe are of 2 
_ miſcellaneous nature. It was made felony by ſtat. 


as it was allo to ſell, exchange, or deliver, any horſe, geld- 


HISTORY OF THE 


the houſe by breaking, as well as a ſtealing. P Later ſtatute 
have purſued this notion, only expreſſing it leſs equivo- 


perſon in a houſe, 
By ſtat. 33 Hen. V UI. © clergy was taken away 
from perſons ſtealing in any of the King' 8 houſes, whether 
with a breaking or without. 

THERE is oniy one more ſtatute relating to robbing 
which we {hall now mention. We. have ſeen, that in an 
appeal, the party proſecuting not only procured a puniſh. 
ment to be inflicted on the offender, but alſo recovered the 
thing ſtolen. This was not ſo in an indictment ; and as 
this mode of proſecuting was now more practiſed than for- 


the perſon reſorting to it. It was accordingly enacted, by 
tat. 21 Hen. VIII. c. 11. that if a man robbed or took 
Dyay any money, goods, or chattels, from the perſon, or 
otherwiſe, and is indicted, arraigned, and found guilty 
mereof; or otherwiſe attainted, by reaſon of evidence given 
by the party, or by procurement of the party ſo robbed, or 
the owner of the ſaid money or goods; the perſon robbed, 


the conviction was, may award writs of PROPS © in like 
manner as in an appeal. 


Havixg thus gone through all the Pee of this king 


22 Hen. VIII. c. 11. to cut down or break up any part of the 
pow-dike, and eldfi 1d dike, in Norfolk, and the Iſle of Ely; 


ing, or mare, to a Scotchman, by ſtat. 23 Hen. VIII. c. 16. 
or into N or the batable to the ufe of a — 


» ect. 27. . 
Was 


* 
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was made, TER to be determined by the wardens of the 


Marches, by tat. 32 Hen. VIII. c. 6. It was declared 
felony by ſtat. 31 Hen. VIII. c. 2. to fiſh with nets, hooks, 


or baits, in any ſeveral pond, ſtew, or moat, with intent to 


ſteal fiſh, from ſix in the evening to ſix in the morning, 
againſt the will of the owners; or to break up the head of 
any ſuch pond, ſtew, or moat, by day or by night, whereby 
any fiſh were taken or deſtroyed: and fiſhing in the above 
manner in the day-time was puniſhed with impriſonment 
for three months. "This was the firſt law which laid the 
penalty of felony upon any treſpaſſes reſpecting fiſh. 

PEN Al. reſtrictions to protect theſe objects of diverſion 


and pleaſure, where the royal amuſements were concerned, 
pere carried further by another chapter of this ſame ſta- 
tute ; the latter branch of which act deſerves particular 
notice, becauſe it ſeems to have furniſhed the proviſions 


which were afterwards revived in the famous Black A of v 
modern times, and was itſelf framed upon the policy of one 
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made in the laſt reign *. The following facts were made 


felony : to take in the king's grounds any egg or bird of a 


falcon, goſhawk, or laner, out of the neſt (which had been 
puniſhed with a year's impriſonment by ſtat. 11 Hen, VII, 


c. 17.); to find or take up any falcon, jerfalcon, jerking 


lacer or ſacerit, goſhawk, laner or lanerite, of the king's, 


and having on it the king's arms and verveles, and not to 


bring or ſend it within twelve days to the maſter of the 


king's hawks. Then follow the proviſions concerning 
parks, To enter into any foreſt, chaſe, or park, of the 


king, queen, prince, or any of the king's children, or 


into any other ground of theirs, incloſed with a wall or pale, 


| ordained for the keeping of deer, between the riſing and ſet- 


ting of the ſun, with the face hid, or covered with hood or 


viſor, or painted, or otherwiſe diſguiſed, to the intent not 


to be known, in order to ſteal deer, or drive any of them 


from the foreſt ; or, at any time of the day, with the face 


* Ch. 12. 7 Stat. 9 Geo. I. Vid. ant, 144. 
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hid and diſguiſed, to kill conies within any groynd being 
theking's warren within any of the parks above-mentioned; 
or in the night to enter into any park, chaſe, or foreſt, or 
warren, of the above deſcription, with intent to ſteal deer 
or conies, was made felony. 

THe ſtat. 37 Hen. VIII. c. 6. contains 5 penalties 
for the puniſhment of perſons guilty of various ſpecies of 
malicious miſchief, It was made felony to burn, cut, or 


deſtroy any frame of timber prepared for building a houſe, 


The penalty of 101. to the king, beſides treble damage to 
the party, was given in the following inſtances of wilfulneſs 
and malice : for cutting the head of any ponds, ſtews, of 
pipes of any conduit; burning a cart laden with merchan- 
dize, or any heap of 3 prepared for making coals, bil- 


lets, or talwood ; the barking of fruit-trees ; the cutting 
out the tongue of any beaſt ; or cutting off the ear of any 


ſubject, otherwiſe than by authority of law, chance-medley, 


| ſudden affray, or adventure; ſome of which enormities 
| have been puniſhed in different manners by later ſtatutes, - 


AmoNGs the number of miſdemeanoprs for which various 
kinds of penalties were ordained in this reign, beſides thoſe 
juſt mentioned, ſuch only as make the ſubject of the three 
following ſtatutes, can deſerve a place in this hiſtorical view 
of our laws : theſe are,' ſtat. 22 Hen. VIII. c. 10. of 
Egyptians; ſtat. 32 Hon: VII. 21 9. of ſelling pretenced 
titles, and embracery of jurors; and ſtat. 33 Hen. VIII. 
c. I. of cheating with privy tokens; Win enen concern. 
ing unlawful games and ſhooting. 4 
Tar firſt of theſe laws deſcribes that fe of people who 
were then new-comers in this country, as © outlandiſh 
“ perſons calling themſelves Egyptians, uſing no craft or 
e feat of merchandize, who come into this realm and go 
from ſhire to ſhire and plage to place in great company, 
“and uſed great ſubtil and crafty means to deceive the 

te people, bearing them in hand, that they by palmeſtry 
* could tell men's and women's fortunes ; and thus many 


F times by craft. ang fut had es the people of 
| « their 
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« their money, and alſo had committed many heinous fe- C H Ax. | 
« [onies and robberies.” This was the deſcription given of „ u 
theſe wanderers. It was now enacted, that if any ſuch HENRV VIII. | 
perſons came within the realm, they ſhould forfeit all their F 
goods and chattels, and ſhould leave the kingdom within | 
fficen days after command ſo to do, upon pain of impri- nn 
ſonment. All ſheriffs and juſtices of the peace were em- 
powered to ſeize their property for the king's uſe. If they 
were to be tried for any felony, they were not to be entitled 
to the privilege of ſtat, 8 Hen, VI. which gave a jury de 

© medietate linguæ. As to all thoſe then within the realm, 
they had ſixteen days to depart; and if they overſtaid that 
time, they were to be impriſoned, ang forfeit all their 
goods and chattels. 

Tre ſtat, 32 Hen. VIII, Cc. 9. Rates the i ineonvenien- 
cies which enſued from maintenance, embracery, champerty, 
ſubornation of witneſſes, ſiniſter labour, buying of titles 
and pretenced rights of perſons not being in poſſeſſion. It 
enacts, that all former laws againſt maintenance, cham- 
perty, and embracery, ſhall! continue in force, and be put in 
execution: and it moreover enacts, that no one ſhall 
bargain, buy, or ſell, any pretenced rights or titles in lands 
or tenements; and if any ſuch bargain, ſale, promiſe, co- 
venant, or grant, be made, and the ſeller has not himſelf 
nor his anceſtors been in poſſeſſion of the fame, or of the 

reverſion or remainder, or taken the rents or profits, for 
one whole year next before the ſale, both buyer and ſeller 
ſhall forfejt the whole value of the land, half to the king, 
and half to the perſon who ſues for it, A proviſo was add. 
ech allowing perſons in poſſeſſion, by taking the yearly 
profits, to buy any pretenced title or right of any other 
perſon. Maintenance af any ſuit, embracery of jurors, or 
ſubornation of witneſſes, are ſeverally puniſhed, in addition 
te the penalty of former ſtatutes, with a DCs of 10], 


a Vid, ant. od. In. 280. 
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CHAT. half to the king and half to the ES ung; 7 muſt be 
8 1 , Within a year. The buying of pretenced titles had grown 
* HENRY VIII. more frequent, ſince uſes had become fo common; and 
thus gave occaſion to this ſtatute. 
| Cheatingby CHEATING was at common law an offence puniſhable 
_ falſe tukens, 
| by fine, impriſonment, and pillory. Some new proviſions 
are made by ſtat. 33 Hen. VIII. c. 1. reſpecting one 
ſpecies of it. This ſtatute ordains, that if any one falſely 
and deceitfully obtain, or get into his hands or poſſeſſion, 
any money, goods, chattels, or other things of another 
perſon, by colour and means of any falſe token, or counter- 
feit letter made in another man's name, and ſhall he con- 
victed thereof by witneſſes before the chancellor, or by 
examination of witneſſes, or confeſſion in the ſtar- chamber, 
or before the juſtices of aſſiſe, of the peace, or by action in 
any court of record, he ſhall ſuffer any corporal pain (ex- 
cept death) which ſhall be adjudged, It ſhould ſeem that 
no alteration was made by this ſtatute in the offence, which 
remains as at common law; only the juriſdiction over it 
was extended, and the power of puniſhing enlarged. Juſ- 
tices of aſſiſe and of the peace are authoriſed by proceſs, or 
otherwiſe, to cauſe perſons ſuſpected of this offence to de 
taken and kept till the aſſiſes or ſeſſions. 
Ax the penal laws of this king we find ſome Ae! 
tions impoſed upon certain diverſions, with a more 
ſtrict hand than the legiſlature had applied in any former 
time. Gaming and the killing of game were the objects of 
ſeveral acts of parliament. The two acts that aimed di- 
rectly at the latter, were intended rather for repreſſing the 
depredations of thoſe who have ſince been called poachers, 
* than to circumſcribe the amuſement of the ſportſman, By 
ſtat. 14 and 15 Hen. VIII. c, 10. no perſon of whatſoever 
eſtate, degree, or condition, was te trace, deſtroy, or kill 
any hare in the ſnow; juſtices of peace in their ſeſſions, and 
ſtewards of leets, had authority to enquire of ſuch offenders, 
and to fine them 6s. 8d. for every hare killed. * ſtat 


* Vid. ant vol. III. 215, 
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25 Hen. VIII. c. 11. was for the protection of wild⸗fowl, 


which uſed to be taken while the old were moulting, and 
while the young were not able to fly. To prevent this, 


it was ordained, that between the laſt day of May and of 


Auguſt, none ſhould take wild-fowl in nets, or other 
engines, on pain of a year's impriſonment, and fourpence fine 
for every fowl, to be enquired of by juſtices of the peace. 
There was a proviſo, that any gentleman, or other who 


can ſpend forty ſhillings per annum of freehold, might 


hunt and take them with ſpaniels, without uſing any net or 
engine, except it was a long bow. There were penalties 
alſo on thoſe who took their eggs. 


TH1s exception in favour of the long-bow was in the 


ſame ſpirit which the legiſlature manifeſted in the laſt reign 
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and in this, by ſeveral proviſions made before and after this 


| at, This martial weapon, which the Engliſh archers 


were ſo famous for managing, bad lately been going out of 
repute ; and croſs-bows and hand-guns were now the 
faſhionable inſtrument, whether for diverſion or uſe. Theſe 
new-invented weapons, from their commodious form, had 
been applied to the deſtruction of game, which was an ad- 
ditional reaſon for endeavouring to diſcourage them, and to 
bring the long-bow again into vogue. To effect this, ſe- 
veral acts were made, which, by a ſide- wind, became in 
elfect ſo many game-laws. In the preamble of ſtat. 
19 Hen. VII. c. 4. the unlawful application of the croſs- 


to uſe the long-bow, that had made us once fo formidable 
to our enemies, is very ſtrongly and feelingly ſtated; and 
it is there enacted, that no perſon, without the king's ſpecial 
licence, under his placard, ſigned and ſealed with his privy- 


ſeal or ſignet, ſhould occupy or ſhoot in any croſs-bow 


(unleſs he ſhot out of a houſe for defence thereof), except 
he be a lord, or have lands of freehold of 200 marks per 
annum, on pain of forfeiting it, with its apparel, to any 
perſon who would take | it. By ſtat; 3 Hen. VIII. c. 13. the 

| U 3 ; qua- 


bow to kill the king's deer, and the univerſal diſinclination 
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qualification was raiſed to 300 m arks, and all licences granted 


before that act are declared void. Hitherto the ſtatutes 
were confined to eroſs-bows; but ſtat. 6 Hen. VIII. c. 1 3 


prohibited ſhooting either in croſs-bows or hand-guns; 


which latter, probably, were juſt come into faſhion : be- 


tides forfeiture of the inftrument, there was a penalty of 


ol. : no man was to keep ſuch inſtruments in his houſe 
on pain of impriſonment, and a penalty of 10l. All pla. 
eards were declared void, and the offence was to be exa. 
mined before the council, as well as before juſtices of the 


peace. By ſtat. 14 and 15 Hen. VIII. c. 7. the qualifica- 


tion was leſſened to 100). per ann. in a man's own right, 


or the right of his wife and the penalty was lowered to forty | 


ſhillings. All placards were declared void. Some ſmall 
variation was made in this regulation by ſtat. 25 Hen. VIII. 


c. 17. This, like the former ww, 3 void all for- 
mer placards. _ 


 TresE were followed by ſtat. 33 Hen. VII c. 6 


| which repealed all the former laws, and is the principal A 
upon this ſubject. The chief regulations of this act were 


theſe : the prohibited inſtruments here mentioned are the 
croſs-bow, hand- gun, hagbut or demihake; and they were 


not to be uſed or kept under penalty of 101. unleſs by a 
perſon having 100l. per ann. But hand-guns that were 
not full a yard in ſtock and gun, and hagbuts and demi- 


hakes not being three quarters of a yard, were forbid'to all 
perſons under pain of 10l.; and* perſons having 100. per 


ann. might take ſuch ſhort inſtruments, or any croſs-bows, 


from perſons who had them. This act contains a number 


of proviſions too long to enumerate. Among others one 


was, that all placards ſhould in future be void. Lords and 


gentlemen, and inhabitants of cities and towns, might 
ſhoot at butts or banks with hand-guns of a proper length. 

Tuus far proviſion was made for prohibiting the new- 
invented weapons. Meantime, the legiſlature did not ne- 
gle to make regulations for encouraging the exerciſe of 


ENGLISH LAW. 


the long-bow. As the former courſe of acts had an eye 
to the unlawful deſtruction of the game, the latter kept in 


view the many unlawful games in which the people in- HENRY VIII. 


dulged themſelves in preference to that of ſhooting in the 


long-bow: ſo that as the former were a ſpecies of game 


laws, the latter were acts againſt gaming. The firſt of 
theſe acts was ſtat. 3 Hen. VIII. c. 3. which act was 
made perpetual, and the policy of it purſued by ſtat. 6 
Hen. VIII. c: 2. but both theſe were repealed by ſtat. 
33 Hen, VIII. c. 9. This act is ſtill in force, and, as 
it contains more general and effective proviſions than 
any later ſtatute, for ſuppreſſing public gaming- houſes, 
it is particularly worthy of notice. 

Tuts act purports to be made in conſequence of the 
complaint and petition of the bowyers, fletchers, ſtringers, 
and arrowhead- makers; and it enacted, that every per- 
ſon, not being lame or decrepid, within the age of ſixty (ex- 
cept ſpiritual perſons, the judges and juſtices of aſſiſe ), ſhould 


uſe and exerciſe ſhooting in long-bows, and have a bow 


and arrows continually in his houſe for that purpoſe. 


Fathets and governors of thoſe of tender age were to 


teach them to ſhoot z having for every male child of ſeven 
years old in his houſe, till he was ſeventeen; a bow and 
two ſhafts to induce him to learn, Where ſuch young 


people were ſervants, their maſters were to abate out of 


their wages the prices of ſuch bows and arrows. After 


ſeventeen years, ſueh young perſons were to provide 


themſelves with a bow and four arrows. If any father, 
or maſter of a family, or ſervant; failed herein, he was to 


forfeit ſix ſhillings and eightpence. Theſe proviſions are 


followed by ſeveral about building butts; the prices of 
yew, and othet bows : and all breaches of theſe regula- 


tions were made cogniſable by the Nan in ſeſſions and 
ſewards in their lets. | 


THEst are followed by the regulations chow unlawful 


_ which are as follow : No perſon by himſelf, or 
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our. 


XXIX 


HISTORY or ＋ HE 


his 8 or other perſon, for his gain, livery, or living, 
was to keep, have, hold, occupy, exerciſe or maintain 


HENRY VUI, any common houſe, alley, or place of bowling, coyting, 


cloyſh-cayls, half-bow], tennis, dicing-table, or carding, 


or any other manner of game prohibited by any ſtatute 


heretofore made, or any unlawful game hereafter to be 
invented, on pain of forfeiting, for every day of keeping 
ſuch place or ſuffering ſuch game, forty ſhillings ; and 
every perſon uſing and haunting ſuch houſes and plays, 


and there playing, for every time ſix ſhillings and eight- 


pence. Every placard to keep a common gaming-houſe 
contrary to this act, was to ſpecify the game and perſons 
to play at it, or was to be void ; and perſons obtaining 
ſuch placard, before they put it into execution, were to 
find ſureties not to uſe the placard contrary to this ſtatute : 
but theſe placards were declared void by a ſubſequent ſta- 


tute v. Juſtices, mayors, and other head-officers, are 


ah to enter into houſes where games are ſuſpected 
to be exerciſed contrary to this act, and to arreſt the 
keepers and perſons there reſorting, and keep them 
in priſon till they reſpectively find ſureties not again to 


offend. Such head-officers are directed to make ſearch 


week] y, or, at furtheſt, once a month, for ſuch houſes ; 
and if they neglected for a month, they were to forfeit 
forty ſhillings. No artificer, huſbandman, apprentice, 
journeyman, labourer, or ſerving-man, was to play at 
tables, tennis, dice, cards, bowls, or any other unlawful 
game, out of Chriſtmas, under pain of twenty fhillings 


for every ſuch offence. At Chriſtmas they were only 
to play in the houſes or in preſence of their maſters. 
None, at any time, were to play at ball in open places, 


out of a garden, or orchard, under pain of 6s. 8d, All 


leaſes of houſes, where unlawful games were exerciſed, 


are . void. There are two proviſos to _ act; one 


b e Stat 2 and 3 Ph. and Ma, 6 9. 


allowing 


eld law, which adjudged to death ſuch perjured perſons, 


ENGLISH L Aw. 


allowing maſters to licenſe their ſervants to play at cards, 
dice, or tables, with them, or with any other gentleman, 
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in their maſter's houſe or preſence ; the other allowed any HENRY VIII. 


nobleman, or perſon, having 1ool. per ann. to licenſe 
his ſervants, or family, to play within the precinct of 
their houſes, gardens, or orchards, '-at cards, dice, ta- 
bles, bowls, or tennis. All other ſtatutes againſt unlaw- 
ful games were repealed, ſo that this act became the code 
of lay upon this important article of Police. 


Tus laſt penal law made in this reign was for the pu- 


niſhment of an offence which had been encouraged, if not 
occaſioned, by the many bloody laws concerning treaſon 
which had gone before it ; and may be reckoned as one 
very ſtrong inſtance of the ill conſequences attending a 
multiplicity of penal laws. Many evil-diſpoſed perſons 
availing themſelves of the then ſtate of things, when al- 
moſt every public offence was treaſon, and every treaſon 
was infallibly puniſhed as the law directed, had endeavour- 
ed to bring thoſe whom they diſliked under ſuſpicions, by 
dropping papers conveying accuſations of crimes againſt 
perſons by name. To repreſs this abominable practice, 
it was by ſtat. 37 Hen. VIII. c. 10. ordained to be felony 


without clergy for any perſon to make, or cauſe to be 


made, a writing compriſing a charge of treaſon, and to 
leave it in an open place where it might be found; unleſs 


the party ſo doing ſubſcribed his name to it, and within 
twelve days appeared in perſon before the king or his 


council, and there affirmed the truth thereof, and did his 
endeavours to prove it. A proviſion of this kind was 
neyer more neceſſary than at this period; although the 
act did not quite diſcountenance this mode of information, 
it inflicted a proper puniſhment on the worſt ſpecies of it. 
In puniſhing with death thoſe who ſo infidioully endangered 
the lives of others, this act fo far purſued. the ipirit of our 


as, 
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118 TORY OF. THE. 


As; by their falſe caths; had effected the convietion and 
execution of an innocent man. 

THe remaining ſtatutes of this reign bitch any way 
affect our criminal juriſprudence; are ſuch as were con- 
trived to bend and accommodate the proceedings at com- 


mon law, fo as to facilitate the trial, and inſure the pu- 


niſhment of offenders; ſuch as extended the common-lay 


trial to caſes which were before cogniſable by another rule 


of determination ; ſuch as inſtituted or altered ſome ney. 
invented tribunals of criminal juſtice ; and, laſtly, thoſe 
that deprived many n of the benefit of clergy and 


Gncuary: 
Tas firſt act that made any change i in the courſe of 


criminal proſecutions, is ſtat. 3 Hen. VIII. c. 12. Com. 


plaint had been made, that ſheriffs and other officers re. 
turned jurors for the king, who would readily perjure 


themſelves for corrupt purpoſes. To remedy this, power 


was given to juſtices of gaol-delivery, and of the peace, 
to reform the pannel, by putting in and taking out of 


names: this was confined to juries that were to enquirs 


for the king. The next was ſtat. 4 Hen. VIII. c. 2. 


7 which has been before mentioned as taking away clergy 


from certain offences. The ſecond clauſe of that act was 


pointed againſt an abuſe of the plea of ſanctuary, when 


felons uſed to alledge that they had been taken out of a 
privileged place in ſome foreign county, in order to delay 


the trial, which by law ought to be in ſuch alledged county. 


To prevent this, it was ordained by this act, that ſuch 


foreign pleas ſhould be tried by the] jury of the county that 
was to try the felony, This act was temporary, and hav- 


ing expired by the meeting of a new parliament in the 7h 
of the king, was revived and made perpetual by ſtat. 22 
Hen. VIII. c. 2. Andther deviſe to elude juſtice was, 


a for e and felons, n untrue ſuggeſtions, to re- 


Vid. ant ant. vol. u. 353. 


tnove 


e 


ENGLISH LAW, 


more themſelves and their ts before the king's 
bench, which could not afterwards remit them into the 


county, till ſtat. 6 Hen. VIII. c. 6. gave the court that HENRT VIII. 


authority to remand both, and to command the juſtices of 
gaol- delivery, of the peace, or other, as the caſe might be, 
to proceed thereon, By ſtat. 23 Hen. VIII. c. 13. the 
challenge of a juror, in trials of murder and tclony in 


cities and towns corporate, for want of freehold, was taken 


away. 


CHAP. 
XXIX. 


AFTER fo far ang from the old rule which govern- Trial of trea- 


ed trials, as to make an incidental carcumſtanee triable in a 
foreign county, the parliament ventured further, and 
made offences committed in one county and place triable in 
another. To remedy the diſorders following from the 
relaxed ſtate of the judicial ceconomy in Wales and its 
marches, it was enacted, as has been related, by ſtat. 26 Hen. 
VIII. c. 6. among other regulations for the reformation 


of judicature there, that coiners and felons within any 


lordſhip marcher of Wales ſhould be tried in the next 


into counties, by ſtat, 34, 35 Hen. VIII. c. 26. it was 
declared ©, that this proviſion ſhould ſtill continue in 
force. In the mean time it had been enacted, by ſtat. 
32 Hen. VIII. c. 4. that all treaſons, and miſpriſions of 
treaſon, committed within the principality of Wales and 


its marches, or whereſoever the king's, writ runneth not, 


ſhould be tried by a commiſſion of aer and terminer where- 
feever the king ſhall appoint. | 

Tux policy of trying treaſons in any county that the 
king ſhould pleaſe: to appoint, had been firſt begun by ſtat. 


20 Hen, VIII. c. 13. which enacted, that any offence 


made treaſon by that act, or that was before held treaſon, 
committed out of the limits of the realm, in any outward 
ey . 1 of in ſuch county of the _ 


; 3 38. $5. 


ſon committed 


in Wales ; 


Engliſh county; and when theſe lordſhips were divided 


and committes 


out of the 


realm. 
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HENRY vIII. of proceeding, it was alſo enacted, that proceſs of out- 


to offences hereafter to be made or declared treaſon, miſ- 


lav trial. 


| duction of this novelty of foreign trials. Firſt, coining 
and felonies committed in Wales and the marches, were 


flat. 32 Hen. VIII. that treaſons committed in Wales 


any county the king ſhould pleaſe to appoint. The next 


felled the ſame, or was violently ſuſpected,” ſhould” be 


ab Rout be appointed by the king. In ſuch trials, the 


HISTORY OF THE 


and before ſuch perſons, as it ſhould pleaſe the king to 
appoint by commiſſion : and to enforce this new method 


lawry againſt offenders in treaſon being reſident out of 
the realm, or in any parts beyond the ſeas, at the time of 
the outlawry pronounced, ſhould be as good and valid as 
if they were within the kingdom at the time. The pro- 
viſion of this act was extended by ſtat. 35 Hen. VIII. c. 2. 


priſion or concealment of treaſon ; and it was added alſo 
by this laſt ſtatute, that peers ſhould, notwithſtanding, be 
tried by their peers in this caſe, as well as in others; left 
the novelty of this proceeding, enacted generally, ſhould 
be confidered as fo far excluding peers from their common- 


Wx here ſee the ſteps the legiſlature RY in the intro- 


to be tried in the next Engliſh county, by ſtat. 26 Hen. 
VIII. Next, in the ſame year, it was ordained, that 
treaſons committed out of the realm might be tried in any 
county. About fix years afterwards, it was enacted by 


ſhould be enquired of in any county: and now, in the 
next year we find two ſtatutes which directed, that treaſons 
or murders done within the realm, might be tried in 


to theſe is ſtat. 33 Hen. VIII. c. 20. concerning trials of 
lunatics who had committed treaſon, of which we ſhall 
ſay more hereafter. After this is chap: 23. of the ſame 
ſtatute, which ordained, that any perſon being examined 
before the king's council, or three of them, upon any 
treaſon, miſpriſion of treaſon, or murder, and who con- 


tried by a commiſſion of oyer and terminer in ſuch ſpire 


challenge 


* * 


ENGLISH LAW, = 
challenge of a juror for want of a freehold of forty mal C — 4 | 
lings a-year Was taken away; and a peremptory challenge | 

was, for the future, to be allowed in no caſe of high-trea- HENRY VIII. 


ſon, or miſpriſion. There was the like eee of the right 
of peers in this, as had been in the former act. 

Tux ſtatute for the trial of /unatic traitors, j alluded 
to, has more remarkable circumſtances in it than thoſe 
concerning the locality of trial; and is a cruel inſtance of 
the anxiety in the government that no offender ſhoüld, by 
any poſſibility, eſcape puniſhment. It directed, that if 
any perſon was of ſound memory, when examined before 
the king's council on a charge of high-treaſon ; and after 
his examination and confeſſion thereof, he ſhould happen 
to fall to madneſs, or lunacy ; yet, if it ſhould appear by 
the teſtimony of four of the council, that he was at the 
time of examination of ſound memory, a commiſſion of 
ger and terminer might be iſſued into any ſuch ſhire as the 

| king pleaſed, where the offender was to be indicted and 
arraigned in his abſence, witneſſes heard, verdict found, 
judgment paſſed, and the party to be executed thereon, as 
if the proceeding had been in his preſence. 


Ir the ſimplicity and moderation of our old law WAS 
violated by the mapy new-fangled treaſons and other penal- 
ties enacted in this reign, the candour of the antient method 
of trial was not lefs deſtroyed by the extravagant innova- 
tion of this ſtatute 3 nor was that which we mentioned 
next before, yery compatible with the original notion upon 
| Which the trial by jury was founded. 

Taps laſt- mentioned ſtatutes, as they took away hw 
of the great advantages derived from the trial by jury, 
tended to reſtrain it; unlike that act which made treaſons 
committed out of the realm capable of being tried by a 
jury in any county, which ſo far contributed to impart to 
a new. fort of offenders the benefit of this tribunal. The. 
lame may be ſaid of that ſtatute which made piracy exami- 
able N a Jury, in a . at common law. This 
act 


Trial of pirates. 
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new mode of inquiry. It was therefore ordained, that 
all ſuch offences done upon the ſea, or in any haven, river, 


HISTORY OF THE 


af was made in the following year, upon the fame ideas, 


and with the ſame deſigns. 
HENRY VIII. 


THERE were two ſtatutes made for the trial of pirates 
and robbers on the ſea, ſtat. 27 Hen. VIII. c. 4. and 28 
Hen. VIII. c. 15. containing the ſame proviſions in every 
reſpect; with this only difference, that the former allowed 
three of the commiſſioners to be a quorum, the latter re. 


quired four. All piracy, theft, robbery, and murder upon 
the ſea, were heretofore tried before the admiral, his lieute- 
nant, or commiſſary, according to the courſe of the civil 
law; the nature of which is, ſays the preamble of the ſta. 
tute, © that before any judgment of death can be given 
s againſt offenders, either they muſt plainly confeſs their 


*© offence (which they will never do without torture or 
de pains), or elſe their offence be fo plainly and directly 
« proved by witneſſes indifferent, ſuch as ſaw their 
« offence committed; which could not always be got; 
« either becauſe they murdered thoſe they robbed, or 


the parties who were preſent at the fact, being ſea- 


« faring people, were continually changing place,” Theſe 
are the reaſons ſtated in the act for recurring to a 


or creek, where the admiral pretends to have juriſdiQion, 


ſhall be enquired and determined in ſuch county as ſhall 


be limited by the king's commiſſion, as if the offence 


had been committed on land, Theſe commiſſions are to be 
directed to the admiral, his lieutenant, depyty, and three 


or four ſuch other ſubſtantial perſons as ſhall be named by 


uch pains of death, loſs of land, goods, and chattels, 1 


the lord chancellor, authoriſing them, or four of them at 
the leaſt, to hear and determine ſuch offences after the 
common courſe of the laws of the realm, jn caſes of trea- 
ſon, felony, murder, robbery, and confederacies commit- 
ted upon land ; with the ſame order, proceſs, judgment, 
and execution: and perſons convicted thereby are to ſuffer 
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if they had been attainted and. convicted of any treaſon, 
felony, or robbery, without benefit of clergy or ſanctuary. 


39J 


GC H&R 
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This ſtatute gives a common-law trial in a caſe which was HENRY vn. 


not before cogniſable thereby, but only by the civil law. 
Piracy {till remains an offence by that law, as it was be- 
| fore this ſtatute; but it is now ſubject to forfeiture af 
lands and goods, like a felony, It is not made felony, nor 
has it the properties. of felony, There is no corruption 
of blood, nor are there any acceſlaries before or after the 
fact; at leaſt as the crime ſtood upon this act; though alter- 
ations to that effect haye been made by later ſtatutes ; 


and it has been held, that a pardon of all felonies does not. 


pardon piracy*. | th | 

As the admiral had, by the common law, cogniſance of 
crimes on the ſea, the court of the conſtable and mar- 
| ſhal s heard and determined all offences committed on land 
out of the realm ; both theſe courts proceeded according to 
the civil law; and the new regulations made by theſe three 


ſtatutes relating to piracy and treaſons done out of the 


realm, in preſcribing theſe new modes of trial, ſo far ex- 
tended the juriſdiction of the common law; and have 
therefore been held not to be repealed by ſtat. 1 Ph. and 
Mar, which ordained, that all trials for treaſon ſhould be 
according to the due order and courſe of the common law. 
| TyeRE was a new criminal court erected by ſtat. 33 
Hen, VIII. c. 12. to be held before the lord great maſter®, 
or lord ſteward of the king's houſhold ; and in their ab- 
ſence, before the treaſurer, comptroller, and ſteward of 
the Marſhalſea, or two of them, whereof the ſteward of 
the Marſhalſea was to be one, They were to hear and 


G4 


* Stat. Will. III. and Geo. IT. that the lord leward of the houſhold 


I laſt. 12. had. This act was repealed by tat. 
| . Vid. aut. vol. III. 194. M Mar. ſtat. 3. c. 4. and the ottice of 
This great cfficer was a new lord ſteward reftored, The title in 


Trial of blood. 
ſhed in the. 
palace. 


appointment made by Henry for his the ſtatute of Henry VIII. is that of 


favourite, Charles Brandon, duke of lord great maſicr of the houſkald, or, 
allo. By tat, 32 Hen. VIII. grand maiſicr del boſ,el du Ray. 
Je. he was to have all authority © 


determine 
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CHAP. determine all treaſons, ee of we, murders, 
XI. - manflaughters, bloodſheds, and malicious ſtrikings by 

HENRY VIII. reaſon whereof blood was ſhed, within any of the palaces. 
or houſes of the king, while he was perſonally reſident 

| there. The enquiry was to be by a jury of yeomen offi. 

cers in the cheque-roll. The puniſhment of malicious 

ſtriking and bloodſhed was, that the right hand ſhould be 

ftruck off; and, „for a declaration of the ſolemn and due 

« circumſtance of the execution,” as the ſtatute ſays, it 

aſſigns fome part in this bloody rite to almoſt every officer 

in the houſhold ; ; which is faid by the act to have been a 

ceremony of long time uſed and accuſtomed, It probably 

was fo; for the ceremonial ſeems to outdo even all the ex- 

quiſitenefs of penal legiſtation which we have before re- 

hated in this remarkable reign. The act directs, with 

great preciſion, that the ferjeant-ſurgeon is to be preſent 

to fear the ſtump, when the hand is ſtricken off; the ſer- 

jeant of the pantry, to give bread to the offender after the 
operation ; and the ſerjeant of the cellar, with a pot of 

red wine to give him to drink; the ſerjeant of the ewry, 

with cloths ; the yeoman of the ehandry, with feared 

_ cloths; the maſter-cook, with a dreſſing-knife, who is 

| | to deliver it to the ſerjeant of the larder to hold it upright 
| | | during the execution ; the ferjeant of the poultry, with a 

cock to wrap about the ſtump ; the yeoman of the ſcullery, 
with a pan of coals to heat the ſearing- irons; and the ſer- 
| jeant ferror, to bring the ſearing-irons ; the groom of the 
1 fſlalcery, with vinegar and cold water; and laſtly, the ſer- 
| jeant of the wood- yard to bring a block, with a betel, aſta- 
| ple, and cords to bind the hand upon the block till execu- 
| tion is done. This formality, which probably was deſigned 
do ſtrike terror into the whole houſhold, and prevent the 
| diforders it was meant to puniſh, ſounds more like the or- 
dinance of ſome rude people in the infancy of legiſlation, 
than the proviſion of a wiſe and poliſhed nation. This 


barbar ous Judgment, e we are informed, was actually exe- 
£ Ss cuted 
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cuted on Sir Edmund Knivet, at Greenwich, for ſtriking a 
man, the king then being there. This was in 33 Hen. VIII. 
and probably was a proceeding under this act of parlia- 
ment i. It ſhould be remembered, that this is a different 
tribunal from that erected by ſtat. 3 Hen. VII. c. 14 *. which 
is to be held before the ſteward, treaſurer, and comptroller, 
for felony in conſpiring the death of the king, any lord, 
or privy-counſellor. 


OTHER methods of enquiry were contrived in this reign 
for the determination of offences againſt certain ſtatutes. 
Theſe were numerous and various; and yet hardly deſerve 
notice. Among theſe may be reckoned the following. 
By flat. 21 Hen. VIII. c. 20. an alteration, which has 
been noticed in another place, was made in the conſtituent 
members of the ſtar-chamber. By ſtat. 31 Hen. VIII. 
c. 8. a particular juriſdiction was framed to enquire of 
thoſe who diſobeyed the king's proclamations, which was 
again qualified by ſtat. 34 and 35 Hen. VIII. c. 23. The 
trial of this offence was to be in the ſtar-chamber, before 
certain great officers of ſtate enumerated in the firſt act; 
but by the latter it was to be before any nine privy-coun- 
ſellors, two of whom were to be the chancellor, treaſurer, 
preſident, privy-ſeal, chamberlain, admiral, or a chief- 
juſtice. By ſtat. 32 Hen. VIII. c. 14. the act of the fix 
articles, ſome direction was given for enquiry concerning 
offences againſt that act; and this underwent ſome change 
by ſtat. 35 Hen. VIII. c. 5. By the former act commiſ- 
ſions were to be awarded to the biſhop of the dioceſe, his 
chancellor, commiſſary, and others, to enquire of thoſe 
offences. Juſtices of the peace alſo, in their ſeſſions, and 


| ſtewards of leets, might, by the oaths of twelve men, 


enquire thereof, By the latter, no one was to be put to 
his trial but upon a preſentment or indictment found by 
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twelve men before ſpecial commiſſioners, or juſtices of tha 


dure. Peine.26, * Vid. ant. 145. 
Vor. IV. 5 e ee 
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peace, or of oyer and terminer ; and theſe were 60 be 
found within one year after the offence committed. 

A REIGN ſo fruitful as this in penal laws, lid not 
want expedients for putting them in force. To anſwer 
this purpoſe more effectually, the common-law proceed. 
ings were varied, commiſſions of a new ſort were framed, 
and new methods of examinations were deviſed : all this 
contributed to introduce mnch novelty and confuſion, 
Much of this confuſion and moſt gf theſe novelties were 
removed by the great repealing ſtatutes 1 Ed. VI. and 
1 Mar. and I and 2 Ph. «ii Mar. While theſe innova- 
tions were multiplying, vs e pleaſed to find ſome. regu— 
| lations reſpecting the aint tribunals. It was in con- 
formity with a former ſtatute k declared, by ſtat. 33 Hen. VIII. 
c. 24. that no juſtice, nor other man learned in the laws of 
the realm, ſaouid exerciſe the office of juſtice of aſſiſe in 
the county where he was born, or then inhabited. By flat, 
33 Hen. VIII. c. 10. the juitices of the peace were requir- 
ed to divide themſelves, two at leaſt, into every hundred, 
and hold a ſeſſion for ſuch reſpective divifions, fix weeks 
before the quarter-ſeſſion, to enquire of vagabonds, giving 
of liveries and badges, maintenance, embracery, unlawful 
games, and other offences, and hear and determine the 
fame. But this 11x weeks ſeſſion was found to be too bur- 
thenſome, and was repealed by ſtat. 37 Hen. VIII. c. 7. 
which directed the juſtices to take cogniſance of all thoie 
offences at their quarter- ſeſſions. 


VE now come to conſider the alterations made in the 
law of clergy and ſanctuaty. The acts upon this head 
are ſuch as either take thoſe privileges from certain 
offenders, or ſuch as make any regulation concerning per- 
ſons who were {till to be indulged with them. In order to 
ſhew the ſteps by which the legiſlature advanced in abo- 
liſhing theſe-antient exemptions from the proceſs of criminal 
juſtice, it will be, perhaps, the cleareſt method, to take 3 
E Stat. 8 Ric, IL c. 2. Vid, ant, vol. III. 200. : 
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tie of them all together, in the order in which they were 
paſſed. | | | 
Tus taking the benefit of clergy from certain offences 
had been begun in the laſt reign, when it was taken from 


the deſertion of ſoldiers, and from petit-treaſon l. It 
was thought proper now to purſue the ſame courſe with 


robbers and murderers, who, ſays the preamble of the ſta- 


tute, hear them bold of their clergy, and live in manner 
« git hot fear or dread;“ for reformation of which it was 
enacted, by ſtat. 4 Hen. VIII. c. 2. that all perſons com- 
mitting murder or felony, in any church, chapel, or hal- 
lowed place; or who of malice prepeiiea rob or murder 
any perſon in the king's highway, or rob or murder any 
perſon in his houfe, the owner or dweller of the houſe, his 
wife, child, or ſervant, then being therein and put in fear 
or dread, ſuch perſon ſhall not be admitted to his clergy. 
There was an exception in favour of thoſe in holy or- 
ders. This act was only temporary, in order to try the 


temper of the people, as to ſuch innovations upon the an- 


tient ſuperſtition of the realm: it was to laſt only to the 


next parliament; The manner in which this ſtatute was 
received by the clergy, will appear from a tranſaction which 
we ſhall relate at length: it will be thence ſeen with what 


zeal and what arguments they maintained this claim, even 
at the period when it was ſo near its final diſſolution; 
and how far they had weight; even with this abſolute mo- 


narch, to ſuſpend, for a time, the effect of his refolution 
to aboliſh their privileges. 


In the 5th Hen. VIII. while the 1 was ſitting, 


the abbot of Winchcome, in his ſermon at Paul's Croſs, de- 
clared to the people, that this act was contrary to the law 


of God, and the liberties of the church ; and that all thoſe 
who were parties to the enacting of it; . had incurred the 
cenſures of holy church. In ſupport of this declaration, he 
ſnewed them a decree which pronounced, that tam minores 


quam majores ordines ſunt facri; and therefore, that all 


, 1 Stat. 7 Hen, vir e. 1, ſtat, 12 Hen, VII. c. 5. Vid, ant. 1 56. 
" who 
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who had received any kind of orders, were exempt 
from temporal puniſhment pro caufis criminalibus, before 
the temporal judge. This critical time for ſo open an at- 
tack on the legiſlature was probably choſen, in order to 


prevent a revivor of this ſtatute, which, by the terms of its 


continuance, had now expired. Such conduct was noticed 


by the king, who, at the inſtance of ſeveral temporal lords, 


and members of the houſe of commons, reſolved, that the 
point ſhould be fully and folemnly debated before the 
judges, and the king's temporal council n. There was ac- 


_ cordingly a meeting held at Blackfriars ; ; and there ap- 


The queſtion of 
clergy debated 
before the 
evuncil, 


peared ſeveral divines and canoniſts to argue the matter 


on both ſides, for the king and for the clergy. Upon this 


argument, it was thought that thoſe who ſpoke far the 
temporal power had the advantage, and many preſſed that 
the biſhops ſhould be required to uſe their autherity with 


the abbot, and make him recant what he had preached ; 


but they ſtrenuouſly declined it; and ſaid, on the contrary, 
that they were bound by the law of holy church to main- 


tain the abbot's opinion with all their power: and thus 


the matter reſted for ſome months, without any thing de» 
ciſive being concluded upon. | 


An incident ſoon happened which revived this OF "IR 


and brought it once more to iflue in a more ſolemn manner. 
Doctor Horſey, chancellor to the biſhop of London, had 


tauſed one John Hunne to be taken up on a charge of 


| hereſy, and had committed him to the Lollards tower, as it 


was called, in St. Paul's. Soon afterwards this man was 


found hanging in his chamber; and a ſuſpicion of murder 


fell upon the gaoler and Doctor Horſey. This was increaſed 
by the former taking refuge in the ſanctuary at Weſtmin- 
ſter z and the world were fatisfied of the juſtneſs of their 
ſuſpicions, when the coroner's inqueſt found them both 


guilty of the murder. Before this verdi&t was given, the 


m Juſtices et temporal counſet] FT rey. Keilw. 181. 1 
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biſhops, perceiving what courſe the affair was likely to take, 


ind foreſeeing the conſequences it might be productive of, 


ſince the late diſpute at Blackfriars, thought they would 


make their ground more ſure, by ſtriking the firſt blow; 
and therefore they ſummoned Do#or Standiſh (who was 


the principal of thoſe who had argued at the late meeting 


againſt the exemption from temporal juriſdiction) to ap- 
' pear before the convocation. Here they objected to him, 
that he had maintained certain. opinions which were con- 
trary to thoſe taught by holy church. The particular ar- 


ticles were exhibited to him in a formal bill by the arch- 
biſhop of Canterbury, and were none other than what had 
been the ſubject of controverſy at Blackfriars. The Doc- 
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tor, finding that they meant to make this a matter of hereſy, 


applied to the king for protection againſt the perſecution of 


the clergy, which he had excited only by his zeal for main- 
taining the temporal authority of the king's courts. The 
clergy alſo addreſſed the king; proteſted that they did not 
proceed againſt this man for any thing he had ſaid at the 


conference in behalf of the king's power, but for doctrines. | 


advanced at certain lectures fince ; and adjured the king, 
by his coronation oath, and as he would avoid the cenſures 


of the church, to aſſiſt them in their enquiry. The tem- 


poral lords and the judges, with the commons houſe of 
parliament, in their turn addreſſed the king, and preſſed ' 


him by the like obligation of his coronation oath, to main- 
tain his temporal juriſdiction, and give all aſſiſtance to 


Doctor Standiſh, who was attacked by the - malice of the 


clergy, for advancing what was the fame in effect as he 


had urged in oppoſition to the ſermon of the abbot ; and 
that the biſhops were attempting to eſtabliſh all the points 


maintained in that famous diſcourſe. Upon this the king 
conſulted with Door Veſey, the dean of the chapel ; and it 
being his opinion, that the making the clergy anſwer before 


the W judges, as uſed in this country, was very 
compatible with the law of God, and the liberties of the 


X 3 church, 
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church, Henry once more called an aſſembly at Blackfriars, 
conſiſt ing of the judges and all the council, as well thoſe of 
the ſpiritualty as temporalty v, and certain perſons of the 


_ parliament, There the bill againſt Doctor Standiſh was 
read, and the whole matter again fully diſcuſſed. The ſub- 


ſtance of the arguments on both ſides, at the former aſſem- 
bly and at this, was as follows : 

TuoskE who maintained the exemption of the clergy 
from tempor] a in criminal caſes, inſiſted on the 


' papal decree fore- mentioned. They contended this was 


expreſs, and al perions who were of the Chriſtian religion 
were bound to obey it, under pain of a mortal ſin ; and 
therefore, that the putting of the clergy to anſwer for of- 
fences before the temporal tribunal, was peccatum in ſe, 
They ſaid, the privilege of clergy was eſtabliſhed by the 
expreſs command of Jeſus Chriſt, in theſe words, nolite 
tangere Chriſtas meos; and every law of man which mili- 
tated with this divine command, was damnable in itſelf ; 

and therefore, they again concluded, that bringing clerks 
before the temporal courts for crimes, was peccatum in ſe, 


They ſaid, that the temporal judge could no more juſtify 
the arraigning his ſpiritual father, than he could juſtify the 


arraigning his natural father, which would be a breach 


of God's expreſs commandment, ©* Honour thy father,” 


&c. which words extend as well to the ſpiritual as the 

natural father; and no diſobedience of the ſon i in breaking 

this law could be juſtified by uſage or cuſtom. - 
To this it was anſwered, that the ſtat. 4 Hen. V II. 


and the arraignment of clerks before the temporal judges, 
were compatible with the law of God and; the liberties of 


the holy church ; that this proceeding had in view the 


public good of the whole kingdom, which ought to be 
favoured by all laws. As to the papal decree, and that 2, 
breach of it was peceatum in 8 God forbid, ſaid they, 


by Tout le aj del roy foi itual et tenporal Keilw. on. 
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that ſuch 2 a concluſion ſhouid be made; for there is an- H A P. 


rie 


other decree of equal authority, which requires all biſhops 

to be relident at their catnedrais at every fcaſt of the year, HEN 1 VIII 

tho we fee that the greater part of them never comply 

with it, Belides, this decree was never received in En- 

a „ and therefore cannot bind here; and the uſage, 
before and after the making of it, has always been to 

the contrary. That before the time of St. Auſtin, mar- 

riage was permitted to prieſts ; but then a decree was 

made to forbid it : and becauſe this decree was received in 

England, as well as in many other places, therefore it be- 

came the law that prieſts ſhould not marry, But in ſome 

parts of the world this law was never received ; as among 

Chriſtians in the Eaſt, where prieſts had always been allow- 

ed to marry. In like manner, this decree, never having 

been received here, was of no binding authority, That 

the words nolite tangere Chriſtos meos were not ſpoken by 

our Saviour, but more than a thouſand years before his 

time by David; and that the © anointed” there ſpoken of 

were the true believers, as contra-diſtinguiſhed from the 

unbelievers, wha at that time were very numerous in 

Paleſtine. As to the interpretation put on the fifth com- 

mandment, they ſaid, that it would be no breach of it for 

the ſon to arraign his natural or ſpiritual father; and if 

they ſhould both be convicted, he might commit his ſpi- 

ritual father to the ordinary, and reſpite judgment againſt 

his natural father, and yet be in perfect obedience to the 

commandment. But admitting, for ſake of argument, 

that the temporal judge could not juſtify the arraigning 

his ſpiritual” father, the argument would not hold, nar 

prove that he might not exerciſe the like judicial authority 

over all other clerks; for every clerk is not his ſpiritual 

father. However, after all, they ſaid, this commandment 

was not to be taken in the literal ſenſe here put upon-itg 

but was to receive a reaſonable interpretation accordim to 

the WE matter. 
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CHAP. _- ThyrsE are ſtated to be the arguments uſed by both ſides 
t this famous conteſt. Upon theſe the judges gave their 
HENRY VIII. opinion; which was, that thoſe of the convocation who 
had agreed to the citing of Doctor Standiſh, had incurred 

a præmunire. Afterwards, the ſame perſons met at Bay- 
nard's Caftle, in the preſence of the king; when cardinal 
Wolſey, in the name of all the clergy, threw himſelf at 
the king's feet, and making an humble proteſtation in 
maintenance of the clergy's claim to exemption in crimi- 
nal cafes, he conjured the king to ſuſpend his deciſion till 
the matter had been determined by the Pope. The arch- 

| biſhop of Canterbury joined in the ſame prayer: The king 
faid, that they had not anſwered the arguments of Doctor 

Standiſh ; and added with firmneſs, “ By the order and 

“ ſufferance of God we are king of England; and the 
ce kings of England who have gone before us never had any 
cc ſuperior but God alone; and therefore know, that we 
ce will maintain the right of our crown and temporal Juriſ- 

« dition, as well in this point as in others, in as ample a 

c manner as our predeceſſors have done before us. And 

c as to your decrees, we are well aſſured, that you your- 
cc ſelves of the ſpiritualty act in contradiction to the words 

c of many of them, as has been ſhewn you by ſome of 

c“. our ſpiritual counſel on this occaſion ; and befides that, 
« you interpret your decrees at your pleaſure ; therefore 

ve will not conform to your wall and * more than 
<« our progenitors have.“ 

WIXI this peremptory declaration of the king the * 
ſineſs concluded. The biſhops promiſed that Doctor 
Standiſh ſhould be diſcharged from the proceſs inſtituted 

_ againſt him; and Doctor Horley was ſo far reſcued from 
temporal authority, that having remained in a kind of free 
cuſtody in the houſe of the archbiſhop of Canterbury till 
the popular clamour was ſomewhat abated, he ſurrendered 
bimſelf —— to the court of king's bench ; and having 

n 


The king's de- 
termination. 
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feaded not quilty to the c coroner's inquiſition, the king's 
attorney confeſſed the plea, and he was diſcharged o. 


any part of their wonted felicity in contending with the 
ſecular power : they appear to have gained a victory in the 
deciſion, however they might have failed in argument. It 
js probably to be aſcribed to the zeal of the clergy diſplayed 
on this occaſion, that a ſtatute founded on good ſenſe, and 
ſo neceſſary for the public ſecurity, was ſuffered to expire: 
nor was it till the king had declared hoſtilities againſt the 
whole papal authority, that the parliament ventured again 


year of his reign, when clergy was taken from murder 
and robbery in certain circumſtances : but previous to 
that, two acts were made reſpecting abjuration and ſanc- 
tuary, of which it will be neceſfary firſt to take notice. 
Tux privilege of ſanctuary underwent a like diſcuſſion 
with that of clergy. On the occaſion of a claim of this 
fort, made by the prior of St. John's, the general queſtion 
of ſanctuary was brought before the council, in 11 
Hen. VIII. The king himſelf was there preſent, and ex- 
preſſed a doubt, whether it could ever have been the deſign 
of our antient kings and popes, in their grants of ſanc- 
tuary, to give that privilege in caſes of murder and larce- 
| ny committed out of the ſanctuary ſub ſpe redeundi, all 
which he judged to be an abuſe : he there ſignified his de- 


compaſs of its original deſign. It ſeems the abbot of Weſt- 
minſter, in conjunction with cardinal Wolſey, had framed 


bound themſelves not to commit treaſon or felony, either 
within or without the ſanctuary, ſub ſpe redeund: : there 


tould be inflicted by the ſpiritual court for per) ww Moſt 


* Keilw, PIER 130, b. to 18 5. b. 
places 


to abridge the privilege of clergy. This was in the 23d 


| termination that this privilege ſhould be reduced to the 


was however no ſanction to enforce this oath, but ſuch as 
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places of ſanctuary, therefore, became reſorts for telons; 
debtors, and delinquents of all forts, where they lived at 


HENRY VII. no ſmall expence upon the plunder of the public *, 


Aboradion and 
ſanctuary. 


Wxũ ſhall now fee what was done by the parliament 
towards reforming the abuſes then complained of. It was 
endeavoured, by ſtat. 21 Hen. VIII. c. 2. to ſecure the 
departure out of the kingdom of all abjured perſons, It 


_ enacted, that every | perſon who had taken ſanctuary for ſe. 


lony or murder, where he ought by law to abjure, ſhould, 
after his confeſſion, and before his abjura ation, be marked, 
by order of the coroner, with a hot iron, on the brawn of 
the thumb, with the letter A, that he might be known 
for an abjured perſon, It was moreover provided, that 
any felon or murderer who ought to abjure, refuſing to take 
| his paſſage as limited by the coroner, ſhould loſe the bene- 
fit of his ſanCiuary, and be taken out and committed io 
priſon, to be dealt with according to law. But the baniſh- 
ment of ſo many abjured perſons began now to be thought 
not the wiſeſt policy; as many able and expert artificers 


and labourers were thereby furniſhed to foreign countries, 


A new method of ordering theſe abjured perſons was 


| flruck out by ſtat. 22 Hen. VIII. c. 14. which directed 
the oath of abjuration to be altered ; and that, inſtead of 


abjuring the realm, as before, N an offender “ ſhould 
« abjure from all his /iberty of this realm, and from his li- 


ce beral and free habitations, reſorts, and paſſages, to and 


« from the univerſal places of this realm, which ap- 
< pertained to the liberty of the king's ſubjects unde- 
« {amed :” and having made this abjuration, he was to be 
directed by the coroner to any ſanctuary within the realm, 
which the offender ſhould chuſe, there to remain as 4 | 
fan@tuary -perſon abjured during his natural life, and to be 
burnt in the hand, as direQed by the former ſtatute. Ii 
he came out of ſuch ſanctuary, he was to ſuffer death 2s 
an abjured perſon returning to the kingdom. Such ſanc- 


tuary-perſon committing any petit-treaſon, murder, or 


* Keilw. 188, &c. 
felony, 
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py ?, either in or out of ſanQuary, was to loſe all bene- HA 


£0 xXIX. 


of ſanctuary. Thus was abjuration put upon a new 
voting 3 and ſuch offenders as ufed to avail themſelves of HENRY VIII, 
his Miri ege to eſcape puniſhment, were kept hereafter 

ithin the reach of the law. 


vas 

he WEER ſuch proviſion was made for the due confine- | 
Clergy again 

lt ent of ſanctuary- perſons, a like policy was purſued in re- taken from 

e. bard to thoſe intitled to clergy; and that benefit was alſo ta- _—_— offen- 

: 4 A a Hh : de b. 
h an away in many cafes where it was before enjoyed. This 
0, vas effected by ſtat. 23 Hen. VIII. c. 1. an act which 


partly had in view the ſtat. 4 Hen. VIII. c. 2. upon which 
we have juſt ſaid ſo much; and partly ſome. former ſtatutes. 
cating to the purgation of clerks convict. The preamble 
recites the ſtatute of Weſtminſter Iſt, ſtat. 3 Ed. I. c. 2. 
which enjoined biſhops not to deliver clerks indicted of fe- 
lony without due purgation 9 : and ſtat, 4 Hen. IV. c. 3.* 
which ordained, that perſons convicted of treaſon not 
againſt the king's perſon, and notorious thieves delivered 
to the ordinary as clerks convict, ſhould not make purga- 
tion, but be ſafely kept in cuſtody, according to a conſti- 
tution provincial to be made, but which never was made: 
ſince which, the ſtatute complains, it continually hap- 
pened, that perſons convicted according to law, and com- 
mitted to the ordinary, © were delivered for corruption 
« and lucre;' or, © were ſuffered to make their pur- 
* ration by ſuch as nothing knew of their miſdeeds. 
To remedy ſuch abuſes, it was enacted by this ſtatute in 
the following manner: In the firſt place, clergy was 
taken away from certain offences; and, in the next place, 
ſome proviſions were made reſpecting 3 who were ſtill 
to enjoy the benefit of clergy; which proviſions were 
calculated to render that benefit leſs miſchievous than it 
kad deen. It was enacted, that no perſon found guilty, 


v Vid. ſtat, 33 : Si VII. « c. 15. thoſe privileged 8 
the preamble of which gives ſome 4 Vid. ant, vol. II. 134. 
Wea how ſanctuary -perſons lived in Vid. ant. vol. III. 240. 


after 
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It 2 P. Ander the | of the land, of petit-treaſon ; for will 
©, murder of malice prepenſed ; for robbing of any church, 
ji HENRY VIII. chapel, or other holy places; for robbing of any perſons in 
their dwelling-houſes or dwelling-place, the owner 
 dweller in the ſame houſe, his wife, his children, or er. 
vants then being within, and put in fear and dread by the 
ſame ; or for robbing of any perſon in or near about the 
 bighways ; for wilful burning of any dwelling-houſes or 
barns wherein any grain or corn ſhall happen to be; not 
their abettors, procurors, helpers, maintainers, or coun- 
ſellors, ſhall be admitted to the benefit of their clergy, 
except only ſuch as are within holy orders, that i 1s to 0 lay 


of the orders of fub-deacon * and above. 

As to thoſe in the orders of ſub-deacon and above 
when delivered to the ordinary as clerks convict of any of 
the above-mentioned offences, they were in no wiſe to 
be ſuffered to make their purgation, nor to be ſet at 
liberty ; but to remain in prifon during life, except they 
found two ſufficient fureties to be bound for their good 
abearing. However , the ordinary, if he pleafed, might, 

dy this act, degrade ſuch clerk convict, according to the 
laws of the church; and ſend him to the king's bench, WW 
where judgment of death might be paſſed on him. | 

By this ſtatute, a ſevere blow was given to the benefit Wil 
of clergy, and to the perſonal immunity of the clergy | 
in general; for though they were not involved in all the 
penalty of this act, and their lives were ſpared, when they 

were guilty of the above offences; yet they were con- 
demned in ſuch caſe to perpetual impriſonment, and even 
to death, if the ordinary ſo pleaſed to direct. It, was in 
aid of this act that ſtat. 23 Hen. VIII. c. 11. made it 
felony, without benefit of clergy or ſanctuary, for 2 
clerk convict to break the priſon of the Ty. and 


eſcape, 


— 
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Such a reformation in the puniſhment of offenders as 
s made by ſtat. 23 Hen. VIII. c. 1. deſerved every at- 


gut this act, from the terms of it, extended only to ſuch 
xrſons as were found guilty after the due courſe of the 
aw; therefore criminals, to prevent their being fo found 
puilty, would ſtand mute, or by other means prevent a 
edict, Again, in caſes where a robbery or burglary 
vas committed in one county, and the thing ſtolen was 
W--rcicd into another, the offender, if found guilty in ſuch 
ther county, could not, under this act, be deprived of 
is clergy ; becauſe the jury could not enquire of the 
obbery or burglary in the firſt county, but only of the lag- 
eny in their own. Theſe defects were remedied by ſtat. 
25 Hen. VIII. c. 3. which enaCts, that all perſons ar- 
ern for any offence mentioned in ſtat. 23 Hen. VIII. 

I. who ſhall ſtand mute of malice or froward mind, or 
challenge peremptorily above the number of twenty (to 
hich number felons had been confined by a late ſtatute) *, 

or will not anſwer directly to the indictment, ſhall loſe 
their clergy, in like manner as if they had pleaded and 
been found guilty. And further, that perſons indicted 
for ſtealing goods in any county, and found guilty, or 
who ſtand mute, challenge, or will not anſwer as above 
deſcribed, ſhall loſe their clergy,. in like manner as if 


found guilty where the robbery or burglary was com- 
mitted, | 


Tat ſixth chapter of the fame ſtatute made ſodomy 
felony ; or, as the ſtatute expreſſes it, © the deteſtable 
"and abominable vice of buggery committed with man- 
©kind or beaft.” This crime, we have before ſeen, was 
variouſly puniſhed by our old law * ; but now it was made 
a common-law felony, and thoſe who were convicted 
thereof by verdict, confeſſion, or outlawry, were to i uffer 


by 23 Hen, VIII. 8. 14. — Vid. ant. vol. II. 292. 


death 
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.ntion and ſupport to render it effectual and complete. HENRT VIII. 
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1 = — P. death and wii as felons; and no perſon of ending 
any ſuch offence, was to be admitted to his clergy : whit 
HENRY VIII. laſt words go further than the former ſtatute in deſcribing 
the perſons who ſhall loſe their clergy ; unleſs they are k 
be conſidered as reſtricted by the foregoing, which Go: 
ines the penalty of death and forfeiture to thoſe Convidel 
by verdict, confeſſion, or outlawry. In the next yea 
an act was made to extend the proviſions of the famoy 
ſtat. 23 Hen. VIII. c. 1. to Wales. 
CEROY Was taken from offenders in one or more in. 
ſtances by other ſtatutes. By ſtat. 27 Hen. VIII. e. I 
clergy and ſanctuary were taken from ſervants embesd 
their maſters* goods within ſtat. 21 Hen: VIII. « 
After theſe Fan experiments towards the abolition d 
_ clergy, the legiſlature now ventured further, and deprivel 
perſons in holy orders of the exemption with which the 
were {till indulged by ſtat. 23 Hen. VIII. c. I. and othe 
ſtatutes: For it was enacted by ſtat. 28 Hen. VIII. c. 
that in all offences within ſtat. 23 Hen. VIII. c. 1. flat 
25 Hen. VIII. c. 3. and ſtat. 25 Hen. VIII. c. 6. (con 
cerning houſe-breaxers and other offenders ſtanding mitz 
and concerning ſodomy), perfons in holy orders ſhall l 
under the fame pains and dangers; and be uſed and orden 
as perſons not within holy orders: ſo that real clerk 
were now liable to a capital puniſhment for felony, 
well as nominal clerls. | 
THE remaining ſtatutes concerning clergy ate fit 
33 Hen. VIII: c. I. and 14. ftat. 33 Hen. VIII. c. 1 
ſect. 26. and ſtat. 37 Hen. VIII. c. 10. which two ll 
we ſhall defer for the preſent. The firſt of theſe made! 
felony to practiſe witchcraft and inchantment, unde 
pretence of diſcovering where ſtolen goods were to it 
found; and offenders of this kind, being latufulh ca 
vieted, were to loſe the privilege of clerg & and — 
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ENG LIS 


@ that perſons who ſtood mute, challenged peremptorily 
bove twenty, or would not directly anſwer, were not 


this account that future acts made to take away clergy, 
were more particular in naming all poſſible inſtances of 
conviction and trial in which clergy ſhould be loſt, as will 
be ſeen in the ſtatutes on this ſubject made in ſubſequent 
reigns. 


By ſtat. 33 Hens VIII. c. 14. perſons making pre- 
tended prophecies, grounded upon coats of arms, badges, 
ſignets, fields, beaſts, letters of names, or other fancies, 
were declared to be guilty of felony, without benefit of 
lergy or ſanctuary: a very ſharp law upon the folly and 
deluſions of mankind ; though a fit companion to that 
which went immediately before. It cannot be denied 
that both theſe practices might be abuſed to dangerous 
purpoſes ; and, probably, ſome experience of that Kind 
might have juſtified the parliament in contriving ſuch 
ſevere means of ſuppreſſing them. 


SINCE the ſtatute of Henry VII. it was proper that a 
regiſter of clerks convict and attainted ſhould be kept, 
that ſuch perſons might not have their privilege more 
tian once. For this purpoſe it was enacted by ſtat. 
34and 35 Hen. VIII. c. 14. that the clerk of the crown, 
of the peace, or of aſſiſe, within forty days, or, if no term, 
within twenty days after the beginning of the term following 
the forty days, any attainder, outlawry, or conviction 
was had, ſhall not only certify a tranſcript, in few words, 
of the indictment and proceedings, the name of the clerk, 

with time and place, and certainty of the felony, to the 
king's bench, there to remain of record; but alſo deliver 
2 tranſcript of the indictment to the ordinary to whom the 


of any juſtice of gaol-delivery, or of the peace, was to 
i certify 


clerk was committed. The clerk of the crown in the 
king's bench was to receive them; and upon the requeſt 


319 


CHAP 
XXIX. 


deprived of clergy by the words of this act. It was on HENRY VIII. 


Certificates of at- 
tainder. 
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Cc — bo P, | certify "I names of ſuch clerks, with the cauſes of thei 
* , conviction or attainder. 


HENRY VIII. Hayinc gone through all the ſtatutes that relate to 
Cy taken clergy, we ſhall now return to the 26th year of this king, 
our a rain of- and take a view of the remaining acts about the privilex 
of ſanctuary. The privilege of ſanctuary was taken from 

all offenders in high- treaſon, by ſtat. 26 Hen. VIII. c. 177, 

In the following year a law was made in aid of the te. 

gulation which had been lately eſtabliſhed for the due 

ordering and fafe cuſtody of ſanctuary- perſons. It was 

directed by ſtat. 27 Hen. VIII. c. 19. that all perſons 

privileged in any ſanctuary ſhould wear a badge, and that 

any perſon who appeared abroad, out of the ſanctuary, with- 

out ſuch badge, ſhould immediately loſe his privilege, and 

be committed to the common gaol. Such perſons were 

not to appear out of their lodging before ſun- riſing, or 

after ſun- ſetting, upon pain of impriſonment; and for 

the third offence they were to loſe their privilege. That 

the inhabitants of theſe privileged places might not look 

beyond the limits of their confinement, in any caſe where 

their neceſſities could be ſupplied within, the governors of 

ſuch ſanctuaries were empowered to hold plea of debt under 

40l. and of treſpaſſes and covenants between privileged 

perſons and other inhabitants of the ſanctuary. | 
NoTWITHSTANDING this attempt to regulate the 

economy of ſanctuaries, ſome few years after, it was thought 

more expedient fo aboliſh certain of theſe privileged. 

places; and not to allow thoſe which remained to extend 

any immunity to offenders of a particular deſcription. It 

was enacted by ſtat. 32 Hen. VIII. c. 12. generally, that 

all ſanctuaries, except pariſh-churches and their church- 

yards, cathedral churches, hoſpitals, and churches col- 
legiate, andallchapels dedicated and uſedas pariſh-churches, 
Fhould be — and of no effect. * Wells in 


2 Sei. 3. 
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domerſetſhire, Weſtminſter, Northampton, Norwich, York, cy A P. 
| | | | A 
Derby, Launceſton, and Mancheſter *, were ſtill to continue * 
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to places of ſanctuary. This act was principally occaſione dHENRY VII. | g 
" b) the diſſolution of religious houſes, many of which had 6 
ge privilege of ſanctuary; and the ſcites of them would ſtill | | 
om have enjoyed the ſame privilege, though the ſociety which | 
. was to have the direction and government of it no longer | ; 
te. exilted ; ſo that great diſorders would probably have en- | b 
1 ſued, if a like proviſion had not been made. | | 
25 Ir was moreover enacted, that the following offenders | 
ns ſhould no longer enjoy the privilege of ſanctuary in any |. 
at place whatſoever z namely, thoſe who committed wilful | j 
Ne murder, rape, burglary, robbery in or near the highway, or i 
nd in a houſe, putting the owner, his wife, children, ſervants, | 
re or any other within the ſame in fear of life ; thoſe who | 
Or were guilty of felonious burning of houſes, or barns with | 
Jr corn ; robberies of churches, chapels, or other' hallowed 

at places, with their abettors and procurors ; and all thoſe 

k from whom clergy was taken by any of the foregoing laws. 

e Several new regulations were ordained by this act re- 

f ſpecting ſanctuaries. The chancellor was empowered to 

r appoint commiſſioners to make perambulations, and to 

d ſetle the boundaries of them. Not above twenty perſons 


| vere to be admitted at one time into any ſanctuary. Their 
e names were to be called over every day; and if any 
t made default three days together, he was to loſe his pri- 
vllege. 
. 
. 


Tuts was the laſt law made in this reign concerning 
theſe unhappy objects, who at this period ſeem to, and muſt, 
from the nature of the thing, have been very numerous, 
and not to be managed but with great difficulty. The in- 
ſtitution itſelf, after all the care of the legiſlature to regu- 
late it, was pregnant with evils, which never could be reme- 
died but by entirely aboliſhing it. The beſt part of the 


= And inſtead of Mancheſter, Pbeſter, by ſtat, 33 Hen, VIII, c. 15. 
Vor, V. oh So laws 
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C 7 laws we have juſt mentioned, was that which took away 
this privilege from certain offences. Theſe ſomewhat 

HENRY II. abated the miſchief, till this relick of f ſuperſtition was quit 
deſtroyed in the reign of James J. 5 


IT may be thought, that as many of theſe ſtatutes relate 
to a ſubject which is now no more, a ſhorter account of 
them would have been ſufficient; but the ſubſtance of 
them could not well be compreſſed in a ſmaller compaſs; 

and if they deſerved conſideration in a hiftory of the 
changes in our law, they deſerved, at leaſt, to be treated in 
a manner that would render. them intelligible. Indeed, if 
the conſideration of a ſubſequent revolution was to have 
weight with the hiſtorian, not only theſe ſtatutes, but moſt 
of the many criminal regulations, on which we have juſt 
been ſpending ſo much time, might be conſigned to obli- 
vion. For the ſweeping acts of Edward VI. and queen 
Mary repealed all the ſtatutes taking away clergy, all thoſe 
for trying treaſon in a way differing from the courſe of the 
common law, and all thoſe creating treaſons and felonies; 


and when theſe were abrogated, what remained to poſterity 
of the 2775 laws of Henry VIII.? 


E VIII. 


Lenſes for Tears and at Wi 1 Leafis by Tenant for Life, 
Gc—Of Fine. Manner of ſuffering Recoveries—Uſes 
—A Uſe in Tail Operation of the Statute of Uſes— 
Covenants to raiſe a Uſe—A Leaſe and Releaſe—GConſtruc- 
tion of Wills —The Court of Chancery—Court of Re- 
queſts —Preſident and Council of the North Action of 
Crvenants= Of Aſumpfit againſt Executors—Of Trover 
Debt and Accompt—The Criminal Law— Of Trials 
in two Counties = The Eccleſiaſtical Court King and Go- 
vernment—Bills of Attainder—Torture—Of the Statutes 
—Of the Year-Books— Firzherbert—Saint Germain— — 
Raſtell—Printing of Law Books— The Regiſter-s 
Miſcellaneous Facts. 


HOUGH our courts; during this reign; furniſhed 

deciſions upon almoſt every queſtion in the law; we 
tal only ſelect ſuch of them as relate to the new points 
then moſtly agitated 3 the alterations made by parliament 
having taken up too great a ſpace to allow us to e 
much on this part of our Hiſtory. 


Max queſtions concerning leaſes of various kinds were 
igitated in this reign; and fome wete adjudged upon ſuck | 


tion without being ſhaken. Of thoſe which were only 
agitated, but not decided upon; was a doubt upon a very 
common method of letting lands, whether it ſhould be 
n a leaſe for Nen; or at will: * * to much en- 

Y 2 | quiry 


ſufficient grounds, as to ſtand the teſt of future examina- 
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CHAP. quiry into the nature of a Jeaſe at will, and how it differed 
from a term for years. 
HENRY VIII. IN the third year of the king a leaſe came into queſtion, 
Leaſes for years where one had let to another to hold at His own will ; but 
A it having been long laid down b, that a leaſe at will muſt be 
at the will of both parties, it was held by three juſtices in 

the common-pleas, that this ſhould be conſtrued to be at 

the will both of the leſſor and leſſee; for if it was at the 

will of the leſſee, he might keep it, perhaps, for his life, 

contrary to the rule of law, which ſays no freehold {hall 

paſs without livery ©. 

Bur the occaſion when the properties of this ſort of 

leaſe were thoroughly diſcuſſed was in Potkyns's cafe, in 

14 Hen. VIII. A leaſe had been made to him in the 

10th year of Henry VII. for term of a year to com- 

mence at Michaelmas, and continue till the end of the 

ſaid year, and ſo to the next year, de anno in annum, as long 

as the parties pleaſed. Theſe were the terms of the leaſe, 

Potkyns held the land for twenty-four years; at the end of 

that time the leſſor determined the leaſe, and brought an 

action of waſte : upon which it was moved in arreſt of 

judgment, that it was only a holding at will, and there- 

tore the defendant was not liable to waſte under the ſtatute. 

'The objection was thus pointed : that the leaſe being only 

for a year, and beyond that from year to year, as long as the 

parties pleaſed, the firſt was a leaſe for a year, but the re- 

mainder was only at will; for, ſaid they, every leaſe for 

years ſhould have a certain determination, otherwiſe it i 

not a leaſe for a term of years: and hexe there is no cer- 

tain determination, for it is at will; therefore they con- 

cluded the firſt to be a good leaſe for a year, and the re- 

mainder to be only at will. This point was frequently 

argued at the bar, and when it came for the court to give 

judgment, there was as great a difference of opinion among 
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the judges 3 for Fitzherbert and Brooke held it to be 
clearly a leaſe at will after the firit year; but Pollard and 
Brudnell the chief juſtice held it to be ſtill a leaſe for a 
year. AS this was a matter of ſome importance, being 
be that upon which it was to depend whether there ſhould be 
any longer ſuch a deſcription of eſtates as thoſe at will, it 
may be curious to hear what was faid on both ſides. 


e Ir was ſaid by Fitzherbert, who thought it was an eſtate 
at will after the firſt year (for there was no doubt about the 
I firſt year), that if it was not a leaſe for years at the com- 
| mencement, it could not be made ſo by occupation. And 
if in anſwer to what had been urged by the counſel, he ſaid, 
it was a conceit to contend, that if the party held from year 
to year at the will of both, the will was only to be exer- 
ciſcd at the commencement of every year: the will cer- 
tainly extended to every part of the year; ſo that they 
might determine it at any part thereof, Again, when the 
: counſel had ſaid, that the word 2v:// was void, he ſaid it 
f was not ſo : but that operated as a fort of condition; for 
if I let land for a year at my 711, the leſſee would aſſuredly 
f have it only at my will. Thus if I let for years, at my 
will, (but leave 20 ill out) as a leaſe for a year, and ſo from 
year to year, without limiting the years; this, for want of a 
certain determination, could not be a leaſe for years; there- 


fore it muſt follow, that it was a leaſe at will. Again, if a 
leaſe was made for years generally, without any certain li- 


mitation of years, then, in the opinion of ſome, he would 
have it only two years; for two years would ſatisfy the 


plural noun in the leaſe: but if it was for twenty years at 


will, this would be determinable at will by either party. 

| The ſtat. Weſtm. 2. expreſsly requires that the leſſee 
ſhould have ſuch an eſtate as the leſſor could not determine; 
if a leaſe, therefore, for years was made to commence at 
uch a feaſt, this would not be good, becauſe it wanted the 
other limitation, when it was to end. The conceit of 
here * ſevera leaſes for a year was reprobated equally 
Y 3 ; ' by 
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| EY 4 7. 5 Brooke. He ſaid, that a leaſe for years ſhould be perfed 
by the firſt wording of it, or it was not a leaſe for years: 
HENRY VIII. and this, he ſaid, was an entire leaſe and not ſeveral, and 
the whole commenced at once, notwithſtanding this pre. 
tended ſeparation from year to year- Thus, if land wi 
let from Michaelmas next, reſerving rent till the Michael 
mas following, and /o the next year, and the third, this 
was a good leaſe for three years, becauſe the beginning ani 
determination of it was ſufficiently certain, without waiting 
for any after-circumſtances to explain it. 
THE eſtates known in the law were fee-ſimple, fee-tail 
for term of lite, for term of years, and at will; and each 
was created by ſpecial words peculiar to inſelf : waſte 
lay againſt tenant for life and for years by the ſtatute ; but 
tenant at will was at the common law, If a leaſe was made 
to a man till he was promoted to a benefice, and he had l. 
very, he had an eſtate for term of life: ſo of a leaſe to baron 
and feme during the coverture; becauſe theſe depended on 
a condition that had a human determination. Not o of 
other conditions ; for a leaſe ſo long as ſuch a tree grew, 
is but atwill; becauſe, ſaid Brooke, it is not natural for an 
eſtate to depend on ſuch a condition. He thought that 
all eſtates for years ſhould be certain in their determina- 
tion, and not at the will of any one, for that would be 1 
contrariety; for which reaſon he could not agree with 
thoſe who ſaid, that a leaſe for ten years at will, ſhould be 
determined at will; for the words at will were inconſift- 
ent and contrary, and therefore were void. He admitted 
an eſtate for years might be determinable at will, on a con- 
: dition, but not other wie ; as on condition if ſuch a one i 
not ſatisfied, or declare his di ent, then it ſpall ceaſe, This 
is a good condition, although only at the will of a ſtranger, 
He admitted that to be certain in its determination, which 
_ could be made ſo by conſtruction of the words creating 
it. That a leaſe for years, he agreed, might be conſtrued 
good 1 for two 4 becauſe that ſatisfied the plyral - 
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ENGLISH LAW. 


and was the greateſt certainty that could be obtained out 
of the words. A leaſe for a thouſand days was good, 
becauſe it was as certain to count by days as by years. 
If one leaſed for a year, and ſhewed the commencement 
of the term, and ſo the ſecond, third, and fourth year, 
this would be good for four years, becauſe it was ſuffi- 
ciently certain when it commenced, and when it was to 
determine; but if it was from year to year, there was no 


certainty at all. Thus a leaſe for years, ſo long as J. S. 


the firſt words of creation, when a leaſe was from year to 
year ; but if it was for one year, and ſo for the next year, 
and ſo from year to year, it would be good for the firſt 
and ſecond year; but for the others, for want of cer- 
teinty, it would be only at will. He ſaid, he ſaw no diffe- 
rence between the above leaſe after the firſt two years, 
and one for as many years as we can agree; Which, for 
want of certainty, would clearly be a leaſe only at will. 
Such were the reaſons given by the two judges who 
thought this a leaſe at will. 


be more reaſonable to ſupport it as a leaſe for years; and he 
thought it a very good leaſe for years. He ſaid, that altho' 
a leaſe for years, and ſo from year to year, would be at will, 
becauſe it was not determinable upon any certainty z ; yet, 
if a leaſe was made for a year, and $0 from year to year, 
as long as the parties agreed, the word fo implied that the 
leſſee ſhould have the ſubſequent years in the ſame manner 


if the king granted a ward and marriage, and ſo from ward 


/ | | Y 4 | | | age, 


lived, if no livery: was made, would be only at will, be- 
cauſe by the firſt words of its creation there was an un- 
certainty of determination; ſo there was no certainty in 


Ox the other ſide, it was argued by Pollard, that con- 
ſidering how many leaſes were made in this way, it would 


as he had the firſt 3. and it would be a good leaſe for ten or 
twenty years, if the parties ſo long agreed. The ſame as 


to ward durante minore ætate; in which caſe, if the ward | 
Red within age, and the next heir was likewiſe within 
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HiS WET UF THE 
age, the patentee would have that ward alſo, in the fame 
manner he had the firſt. And as it was agreed by the other 
fide, that a leaſe for a year, and ſo for the next, was good 
for the next by reference, why ſhould it not alſo be good, 
if from year to year © He ſaid, that if a leaſe was made for 
ten years at will, the words at will would be void; the 
ſame as in a feoffment in fee, an habendum for years would 
be void. As to the certain determination, he thought it 
ought to be determinable on a certainty, or on what, 


thouph not a certainty at firſt, might become certain; 
for a leaſe determinable on condition was not intirely cer. 


tain in its determination. He ſaid, that in caſe of a leaſe 
from year to year at the will of the parties, when the leſſee 
entered into any one of the years, neither the leſſor nor 
the leſſee could determine his will for that year; and if 
they went on fo for ten years, it would be an intire leaſe, 


and not, as ſome ſaid, a ſeveral leaſe every year. 


IN all this the chief-juſtice Brudnell agreed with Pollard, 
He added, that a leaſe for years determinable on an uncertain 
event, was no uncommon thing. Thus a leaſe for years 
by an infant might be determined when he came of age; 
a leaſe by a tenant for life was determinable by his death; 


a leaſe with proviſo that when the leſſor had a mind to o- 


cupy the land, then the leaſe ſhould ceaſe, was held good, 


though determinable at will. He faid a leaſe for three 


years, and fo from three years to three years, was a com- 


mon way of letting parſonages, and theſe were eſteemed 
good leaſes, Again, a leaſe till the leſſee had levied 10], 
of the rents and profits, was a good leaſe ; and yet there 


was no certainty when it ſhould determine : the fame in 
this caſe, when the will was determined, then that cer- 
tainty of determination had taken place, which was mark 
ed by the terms of the original creation. 


Sven were the arguments uſed on both ſides of this 


famous queſtion, which after all was not determined, tho' 


they all agreed in giving judgment againſt the plaintiff, 


For 


ENGLISH LAW. 


or notwithſtanding the leaſe was at an end, as ſtate] in 
e declaration, it was ftated in the writ, quem TE NET 
| terminum, inſtead of tenuit; which variance was held 
bal; and the principal queſtion was left in its former ſtate, 
ich the addition of all the topics which this ſolemi ! diſ- 
1Fon had furniſhed on both ſides l. In 28 Hen. VIII. 
caſe ſimilar to one that had been mentioned by the chief. 
tice, is to be found in Dyer. A parſon leaſed h3s rec- 
ory for the term of three years, and after the end of the 


er 


Jately next and enſuing ; and after the end of th it three 
ears, to the end of another three years, during all the 
erm of the natural life of the leſſor: and it was Held, by 
he opinion of moſt of the benchers of the Middl:> Tem- 
le, and ſeveral juſtices of the common-pleas, 1hat the 
ermor ſhould have only an eſtate for nine years, if the 
ſfor ſo long lived, for it wanted words to make an eſtate 
or the life of the leſſor; but if it had been, a fo from 
hree years to three years, during the life of the lieſſor, this 
jerhaps would have done: and it was ſaid, that for the 


ave livery of ſeiſin e. 0 


OTueR caſes upon leaſes happened in this reign, 
hich, though of leſs importance than the above, are 
ore worth mention, becauſe they were determined 
pon and became guides in future times. Theſe not being 


| miſcellaneous way. In 28 Hen. VIII. we find a caſe 
ame before the court, of a leaſe for term of years, with a 
elervation ofall woods and underwoods; and it was a queſ- 
ion, whether an action of waſte would lie againſt the 
leſſee for cutting trees. It ſeemed to Baldwin and Shelley 


4 14 Hen, VIII. 10. b. © 28 Hen, VIII, 8. Dywy, 24 151. 


in 


bree years, for another term of three years then imme- 


pon any particular head of enquiry, can be given only in 


hat it would not; for the wood being excepted, made, 
o part of the land demiſed, and the ſtatute forbids waſte. 
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eſſee to have a leaſe for the life of the rector, he E | 
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the feoffment was made with the concurrence of the ter- 


be a complete ſurrender: 
the termor's intereſt could not be ſurrendered without his 


perſon. It happened that a leſſee being ſo bound, aliened 


they thought there might be a remedy by treſpaſs *, 
HENRY VIII, 


of the other ; though it would be otherwiſe, if the ney 


| Baldwin and Fitzherbert were of opinion, that nothing 
| paſſed by the feoffment, unleſs the termor agreed to it; 


and the liyery and ſeiſin being nothing but a transfer of the 
poſſeſſion, it could not be made without injury to the ter- 
mor: 


HISTORY OF THE 


in terris, boſcis, ſeu gardinis ſibi DIMIs8Is. However, 


Tux nature of the poſſeſſion of leſſee for years was agi. 
tated in a caſe where the leſſor made a feoffment while the 
termor was on the land, and in occupation of it : it wa 
doubted whether the feoffee obtained thereby the freehol 
and rent. Shelley thought the feoffment was good, be. 
cauſe the termor and the leſſor having diſtinct intereſts, 
the one a chattel, and the other a freehold, the freehol( 
might well paſs from the one without infringing the right 


eſtate had been a leaſe for years. But, on the other hand, 


for the leſſor had no right in the poſſeſſion during the term; 


they held, therefore, that the common courſe ſhould 
be adhered to, namely, for the leſſor to grant the rever- 
ſion, and the termor to attorn, Baldwin added, that if 


mor, the term and the rent would be gone, for this would 
but Fitzherbert denied this, for 


aſſent; and he quoted ſeveral caſes where it had been held, 
that the termor's conſent to a livery made by the leffor 
was conſiſtent with the continuance of his term. How- 
ever, after this canals, the point went off without a de- 
ciſions. | 

A LEASE was not uncommonly made with a condition 
by which the leſſee was bound not to alien to a particular 


to one who aliened to the perſon prohibited by the leaſe: 
it became a queſtion, whether this was a breach of the 


f 23 Heo, vil. Dyer, 19. 110. 28 Hen, vin Dyer, 33 13. 


condition 
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ndition : it ſeems to have been the opinion of Dyer that 
jt was not, becauſe every condition ſhould be taken ſtrict- 


feoffee ſhould not infeoff 7. S. and the heir infeoffed 7. C. 
which was no breach of the condition. Another caſe of 


had been made for years, on condition, that if the leſſee 


lts, during his life aſſigned his term to another without aſſent 
od of the leſſor, the leſſor might enter, The leſſee deviſed 


the term without his aſſent; and it was argued that this 
was a breach of the condition. It ſeemed to Brooke, 
and Hales, maſter of the rolls, that this was a forfeiture, 
for the deviſee ſhall be ſaid to be in of the aſſignment made 
in the life-time of the leſſee; and they took a difference 
between an aſſignment made by the law, and by the leſſee 


term been taken by an execution, there would have been 
no forfeiture. But this, like the former caſe, went off 
without a deciſion, 

A LEASE for years was made of land with a ſtock of 
ſheep upon it, and a rent was reſerved. All the ſheep 


tioned. The ground upon which thoſe reſted, who thought 
It ſhould be apportioned, was, that it was the act of God, 


law was otherwiſe ; for if the ſea overflowed the land, or it 
was burnt with wild-fire, the rent would not be appor- 
tioned, but the whole Me ſhould iſſue out of the remain- 
der ; though where part was evicted by an elder title, the 
rent ſhould be apportioned. And of this opinion were 
| Bromley, Portman, Hales, ſerjeants; Locke, juſtice; 
Broke, and others of the Temple; but Marvyn, Browne, 


FP: opinion: YO” all Tg” it conſiſtent with reaſon 


this ſort happened in the court of augmentations. A leaſe 


himſelf ; for they conſidered it as a clear caſe, that had the 


died, and it was doubted whether the rent ſhould be appor- 


without any default in the leſſee, But it was ſaid, that the | 


Juſtices, Townſbend, Gr Heth, and Foſter, were of a con- 


and 
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and equity that the rent ſhould be apportioned. This caſe 
was afterwards made the ſubject of a reading in one of the 


HENRY VIII. inns of cou t, as was very common in thoſe days; and 


there it was the opinion of More the reader, together with 
Brooke, Hadley, Forteſcue, and Browne, Juſtices, 48 the 


rent ſhould be apportioned k. 


No little debate, nor ſmall difference of opinion, aroſe 
upon the effect of leaſes made by tenants for life and other 
tenants, who tho” poſſeſſed of a greater eſtate than for their 
own lives, yet could not make leaſes that extended beyond 


that period, without infringing the claims and titles of 


thoſe who followed them; all which ſhewed the need there 
was for the parliament to take up the ſubject, and make 


ſame ſpecific declaration thercon, as was actually done in 


Leafs by te- 


this reign l. | 

Wes find it laid down by Fitzjames, chief-juſtice of the 
king's bench, in 24th year of the king, with the concur- 
rence of many others, that if a tenant for life leaſed land 
for years, and died, the leaſe became void, and the rent 
determined: the fame of a parſon's leaſe ; and though 
his ſucceſſor received the rent, the leaſe was not good 


againſt him; for being void by the death of the leſſor, it 


could not be perfected by any acceptance or æatification “. 
In a ſubſequent caſe, we find a difference made between a 


leaſe for years and for life; for after recogniſing the fore- 


going opinion, it was ſaid, that if a parſon made a 
teaſe for life, and died, and his ſucceſſor accepted fealty, 
he ſhould be bound by it during his life. In the 
caſe of a leaſe for years, made by the biſhop of Lon- 


don, reſerving rent to him and his ſucceſſors, it was 


argued, whether it was void by the biſhop's death ; and 
it was held by many that it was: though it was agreed, 
fays Dyer, that an n abbot, biſhop, or thoſe who have an 


* 35 Hen. VIII. Dyer, 36. 7 5. m 24 Hen. VIII. New Cafes, 152. 
n **. ant. vi 885 Hen, VIII. Now Caſes, 151. 


eſtate 
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date of inheritance, as tenants in tail, might make a CH AP. 


-:fe for years rendering rent; and it would not be void 


XXX. 


y their death, but voidable only at the pleaſure of their yeExNRY VIE 


cceſſor, or the iſſue; for if they accepted the rent, the 
zfe would be good. But they adhered to the former 
pinion, that in the caſe of a parſon, or tenant for lite, 
ch leaſe would be abſolutely void“: and ſo it was 
gain held, in the caſe of a parſon's leaſe, in 38 Hen. 
„ 

WIrn regard to leaſes by tenant in tail, it was held by 


he juſtices of both benches, where cgſtui gue ſe in tail 


nd his feoffees made a leaſe for years, and died, and the 


flue aliened the land by fine, before he had made any 


ntry upon the termor, or received any rent, and the alienee 


xccepted the rent; they held, that the alienee could not 
have avoided the leaſe, even if he had not accepted the 
ent*; and that it could not be avoided without entry by 
e iſſue. 

A METHOD had been contrived, by which tenant in tail 
ould make a leaſe for years that would be good againſt 
he iſſue. The tenant in tail and the intended leſſee 
ould acknowledge the land to be the right of A. a ſtranger; 
and then A. would, by the ſame fine, grant and render 


o the leſſee for years, with remainder to the leſſor and 


his heirs l. This device is mentioned in a caſe in 36th. 
ff the king, which was four years after the enabling 
h and the ſtatute which made a fine. a bar to the iſſue. 
As, therefore, before the one of thoſe acts, a leaſe let in 
this way would not bind the iſſue ; and after the other, 
the tenant was by law enabled to let under certain terms; 


Iſo this contrivance ſeems to be neceſſary, ſince thoſe 


acts, in caſes where it was intended to grant a leaſe of 
longer date than twenty-one. . three lives; or 


not within the other terms of the enabling act. 
32 Hen. VIII. Dyer, 46. 9. k 33 Hen. VIII. Dyer, 3 1. 17. 


New Caſes, . 1 36 Hen. VIII. New Caſes, 142. 
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eH AF. Ir was moſtly in conjunifiion with the prefent fiſhions 
=. ts conveyances, that topics of real property were agitated 
| HENRY VIII. in the courts; a fine, a recovery, a deed to raiſe or con- 
vey uſes, or a will, was uſually the occaſion upon which 
any litigation of this ſort aroſe: ' To acquaint ourſelye, 
therefore, more intimately with the learning of real pto- 
perty in this reign, we ſhall now proceed to conſider the 
methods in which it was moſt commonly transferred, 
Firft, of fines and recoveries. 5 
SOME queſtions upon the nature of fines and recoveries 
were agitated in"our courts, and deſerve not leſs atten. 
tion than the ſtatutes which have already been mentioned 
reſpecting thoſe two e of Sunne lands and here- 
ditaments. 
Ix the 19th of the lag, a very important queſtion 
{which has already been alluded tos) was agitated, upon 
the effect of this ſtatute of fines: A tenant in tail had 
levied a fine with proclamggions ; and the five years paſſed 
in his life-time : he died, and it was made a queſtion 
whether his iſſue ſhould be barred ? 'This was argued 
at Serjeant s- inn before all the juſtices, who were divided 
in opinion. Englefield, Shelley, and Congngeſby, thought 
that the iſſue ſhould not be barred ; for they ſaid, that by 
ſtat. 4 Hen. VII. c. 24. a fine was to conclude both 
parivies and ſtrangers, with certain ſavings ; namely,, to 
all perſons and their heirs (other than the parties to the 
fine), their right and intereſt which they had at the day 
the fine was engroſſed, ſo that they brought their action, 
or made their entry, within five years after the ingroſſing 
faving alſo, to all other perſons, ſuch right, title, and in- 
tereſt, as would firſt grow, remain, deſcend, or come to 
them after the fine engroſſed, or proclamation made, by 
force of any entail, or other cauſe or matter done before 
the levying of he fine. They contended, by this laſt far- 


. vu. ant. 2 39. 


; ing 
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ſue is neither party nor jury; for he claims by the donor, 
nd not by the donee, notwithſtanding he muſt convey 
imſelf to the land by the father. For, they faid, it was 
Tot like where a father diſſeiſed a grandfather of his land 
n fee, and levied a fine: then the grandfather dies, 
and afterwards the father; in which caſe the fine would 
bar the ſon, becauſe he could not convey the fee-ſimple to 
himſelf but through the father, who was party to the 
fne, and therefore as heir to him he was privy to the 
ne. e 

Tux juſtices on the other fide were Fitzjames, Brud- 
nell, Fitz herbert, Brooke, and More. They ſaid, that the 


yords of it, was, that a fine ſhould be at an end, and ſhould 
onclude as well privies as ſtrangers; and if no excep- 
tion had been made in the above words, all perſons, as 
well the iſſue in tail as others, would be concluded. As 
to the exceptions, they ſaid, in the firſt there was no aid 


vied, if they brought their action, or made their entry 
Ithin five years; but the iſſue are not aided by either of 
theſe two exceptions. The third ſaving is in favour of 
all other perſons, which muſt be intended all ſtrangers to 


in tail, ſhall firſt accrue after the ingroſſment, ſhall be 
aided, Thus if tenant in tail diſcontinued, and the diſ- 
years paſſed, and then the tenant in tail died, the iſſue 


who claimed by the ſame title as his anceſtor who levied 


intent of the makers of the ſtatute, as appears by the 


given but to femes covert; in the ſecond, all ſtrangers are 
aded who had title to the land at the time of the fine le- | 


he fine, and not privies; and by virtue of that ſaving, all : 
ſtrangers to a fine, to whom a remainder in tail, or a diſcent 
continue levied a fine with proclamations, and the five 


might have another five years, by virtue of that ſaving in - 
the act. The intention of the makers was not that he i 


— 
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g the iſſue in tail were aided ; for they are the firſt to C H A P. 
hom a right would deſcend after the engroſſing of thne 
ne: and though the father was privy to the fine, yet the HENRY VIII. 


HISTORY OF THE 


CHAP. the fine, ſhould be aided; for "oY iſſue in tail is privy 


„. , his anceſtor by whom he is to make his diſcent, and: 
HENRY VIII. privies are clearly concluded by ſuch a fine: they thereſot 


were of opinion, that the iſſue in tail were barred by ſuc 
fine. All the juſtices agreed, that if a ſtranger to a fin 
to whom a remainder in tail or other title firſt acer 

after the fine, did not make his claim within five years, li 
iſſue would be barred for ever*. This, no doubt, became 
the governing opinion on the ſtat. 4 Hen. VII. till, tore 

move all difference of ſentiment, it was ſv declared by ſta 
32 Hen. VIII. as has been before ſhewn. _ 


* THERE is nothing further in the books of i SED: 
the ſubject of fines, till the 27th year of the king; whe 
we find a caſe, where a fine had been levied ſur grant! 

rendre; in which the conuſee granted to the conuſor the 
lands in tail, on condition that he and his heirs carried the 
ſtandard of the conuſee, when he went to battle; and if he 
or his heirs failed therein, then the land ſhould remain to 
ſtranger. Upon its being put to the court, whether thi 
was a good remainder, F:tzherbert ſaid, he had never before 
ſeen a fine levied upon condition; and though he thought 
ſuch a fine clearly good when levied, he doubted whethe 
the juſtices would be willing to take ſuch, becauſe it was 
very old language in the law-books, that ſinis finem litilu 
imponit; which ſeemed to him not much promoted by {uct 
conditions. As to the remainder, he thought it good 
and that the ſtranger took it before the condition broken; 
and when it was objected that the remainder, as it 
depended on a condition, could not take effect till the con- 
dition was broken, he maintained what he had firſt faid; 
but had it been a feoffment, he ſaid, that if the remait- 
der did not take effect at the time /ivery was made, | 
could not Afterwards. However, no judgment wi 
even“. e 8 


5 rg Hen, 0 vur. Dyer, 8 u 27 Hen. VIII. 24. 5 


Ir| 


vers Law 


Ir was a common practice to make a leaſe for term of 
years by fine. The courſe was, firſt for the leſlee to ac- 
knowledge the land to belong to the leſſor, come ceo, &c. 
and then for the leſſor to grant and render it to the leſſee *. 

The fine ſur grant et rendre was a uſeful aſſurance in theſe 
and many other caſes. Where it was covenanted; that 4. 
ſhould make to B. his wife, daughter of F. K. a jointure 
by fine, it was contrived, on account of the infancy of B. 

that the writ of covenant ſhould be made between F. and 
4. by which A. acknowledged the land to be the right of 
J. come ceo que, c. and F, granted and rendered it to A. 
tor life, without impeachment of waſte; with remainder to 
B. his wife, for life, remainder to A. and his heirs v. What 
effect a fine had on an eſtate in uſe, will be mentioned i in 
another place. | 


Taz modern method of ordering a recovery, ſs as to 
make it a complete bar to all ſecret intails, and to thoſe 
claiming i in remainder, was not generally practiſed in this 
reign. They often contented themſelves with a fingle 
voucker ; and they brought the writ againſt the tenant 


circumſtances in Taltarum's caſe : and though that deci- 
fion ſeemed a fufficient warning, they continued more 
commonly to ſuffer a recovery in that way, than in any 


of entry brought againſt the huſband and wife of land, 
where the wife was tenant in tail, and they vouched:« over : 
this was held a bar to the iſſue in tail :. Vet it was 
faid, on another occaſion, that if the huſband ſurvived the 


this ſhould not bar the iſſue *. It was held; that where the 
writ was brought againſt the tenant for life, in order to 
bind the fee-ſimple, he ought to pray in aid of hiti in re- 
verſion, and they were then to youth together b. It was 


1 SE 4... | 

New Cites; 142. 225 Han, 8. We 251. 
4 > Hen, VIII. New Caſes, 139 d Ibid. 

* 23 Hen, VIII. New Caſes, 250. 


Vol. IV. 2 held 


whole eſtate was to be barred; both which were the preciſe 
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Manner of fuf- 
fering recove- 
Ties. . 


other. In the twenty third of the king we find a writ 


wite, then as the recompence would go to the ſarvivor, | 
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CHAP. held in 25 Hen. VIII. (which was before the ſtatute for 
N. ; : Gs : 

, declaring void recoveries ſuffered by tenant for life); that if 

HENRY VIII. a tenant for life vouched a ſtranger, and the demandant re. 

covered, and the tenant over in value, that the land reco. 

vered in value would not go to the reverſioner after the 

death of the tenant for life; ſo that, in all reaſon, ſuch re. 

eovery ought not to be a bar to the perſon in reverſion, 


Ix another caſe, about five years after, it was ſaid, that 
where there was tenant for life, and he was impleaded, 
and vouched him in remainder in tail, or for life, who 
vouched over one who had title of formedon, and fo the 
recovery was had; there the iſſue of him who had title of 

formedon, might bring his formedon, and recover againſt 
the tenant for life; for the ſuppoſed recompence ſhould 
not go to the tenant for life, becauſe the anceſtor war- 
ranted only the remainder (ſays the report), and not the 
eſtate for term of life ; and therefore, the tenant for life, 
who was not warranted by the anceſtor, could not bind 
him by the recovery. In ſuch caſe, it was recommended, 
that the tenant for life ſhould pray in aid of him in re- 
mainder, and they ſhould join and vouch him who had 
title of formedon; and if the recovery was paſſed in that 
manner, the recompence would go to both 4. 
WuxXꝝ there was a tenant for life with remainder 
cover, or tenant in tail, the remainder over, and he was 
impleaded, and vouched over a ſtranger, and the recovery 
was had in that manner; it was held by Montagut, 
juſtice, and others, that this would bind the entail, for 
the recompence would go to him in remainder. It is 
remarked upon this caſe, by Brooke, that the law was de- 
termined to be otherwiſe, by all the juſtices, in the caſe of 
Tord Zouch and Stowell in chancery, and he thought the 
reaſon was this: That when hie vouched a ſtranger, the 
225 Hen. VIII. New Caſes, 251. * 36 Hen, VIII, New Caſes, 253 


recompence 
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-ecompence ſhould not go to him in remainder ; though it 
would be otherwiſe, if he vouched the donor or his heir ©. 


the manner of ordering a recovery, it is evident, that 
ſome recoveries were ſuffered in the preciſe way we now 
| fee them; for ſo early as the twenty-third of this king 
it was laid down, that a recovery with ſingle voucher 
only gave the eſtate which the tenant in tail had at the 
time of the recovery; fo that if he was in of another 
eſtate, then the entail would not be bound againſt the 
heir: it was therefore recommended to ſuffer the recovery 
with double voucher, The way to effe& this was, for 
the tenant in tail to diſcontinue his eſtate, by making a 
freehold to ſomebody againſt whom the præcipe might be 
brought; that perſon being tenant of the land, and alſo 
to the writ of præcipe would vouch the tenant in tail, who 
would vouch over ſome ſtranger, called the common Douc hee, 
and ſo loſe the land. Hete, as the tenant in tail vouched 
generally, and the ſtranger entered with the warranty ge- 
zerally, the recompence would be held to enſue the general 
warranty; in conſequence of which the tenant in tail, and all 
perſons claiming through him, under whatever eſtate, would 
be barred it being inthe power of none to ſay, the warranty 
was annexed to ſome other eſtate, and not to that which he 
claimed, Thus was a recovery ſettled upon the principle 
of Taltarum's caſe, as à complete bar to all eſtates that the 
tenant could claim. 


Tx following queſtion aroſe upon a recovery. A writ 
of entry was brought againit a tenant in tail; there was a 
voucher and recovery in value againſt the common vouchee; ; 


ſue entered: it was ſubmitted to the eourt, whether the 


and Baldwin that he —__ well enter; for the iſſue, on 


' 27 Hen, VIII. New Caſes, 2562, f 23 Hen. VIII. New Caſes, 270. 
85 ä AG 


recoveror might not enter; and it ſeemed to Fitzherbert 
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NoTWITHSTANDING theſe diſcordant opinions about HENRY VIII. 


but before execution ſued, the tenant in tail died, and the 
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C H A P. account of the recovery over in "hoe, could not falſify th 
XXX. 
— Tecovery, as he might if there had been no recovery over it 

HENRY VIII. value. But Shelley thought the iſſue were remitted by the 
death of the tenant. After the delivery of theſe two opi- 

nions, the matter went off without a deciſion 8; and ſo de 
queſtion remained, till it was ſolemnly ſettled in the reign 
queen Elizabeth. Another queſtion of difficulty reſpeCting; 
recovery,and alſoa fine, wasput to the courtof common ple 
but received no deciſion. It was aſked, if a tenant in tail 
the reverſion in the king, levied a fine or ſuffered a rec. 
very, the heir would be barred. The court ſeemed u 
think that the heir would be barred „though it was no diſcon. 
tinuance of the entail, nor had any effect as againſt the lin 
in reverſion. Englefield ſaid, he had before met with ſud 
a caſe, and, upon good advice, it had been thought a by 
(by which it may be ſuppoſed he meant a bar to the king, 
for the report had before ſaid that they had all agreed up 
its being a bar to the iſſue) ; but Shelley expreſſed a dou 
of it. Whether it was one or the other, we have Alread 
ſeen, that this difficulty w was 9 about three years after 
by ſtatute b. 

Uſs, — Tus law and doctrine of uſes conſtituted one of th 
principal ſubjects of diſcuſſion during the whole of thi 
reign; and fo unſettled were men's minds upon the natur 

and qualities of this new ſort of property, that queſtions 

this kind were agitated with great difference of opinion 

To convey to the reader an idea of this controverſy about 

uſes, it may perhaps be the beſt way to ſtate the caſes thi 

appear on this head in our books, in the order in whid 
they happened; as this will more readily exhibit the pro 
greſs of opinions. 


A casE happened, in the 14th year of the King, when 
it was neceſſary to enter fully into the nature of uſes. Th 
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coffees had granted a rent to a — who was appriſed of CHA p. 
the uſe, and afterwards made a feoffment thereof, and the 

lui que uſe releaſed all his right to the feoffee ; the grantee HENRY VIII. 
iRrained for the rent, and it became a queſtion, whether 

the rent ſhould be conſidered as to the uſe of the cęſtui que 

„ as the land was, or to the uſe of the grantee. It was 

maintained by Pollard, Brooke, and Fitzherbert, juſtices, 

that the rent ſhould be to the uſe of cgſtui que uſe, and then 

the releaſe of the ce/?ui que uſe to the feoffee extinguiſhed it 

by ſtat. 1 Ric. III. which allows the releaſe of ce/ftui que uſe 

o be good againſt him, his heirs, his feoffees and their heirs : | 
hey held likewiſe, where a feoffment to a uſe was made, 1 
that the heir of the feoffee, and his feoffee, and all perſons 

ho were in in the per, without conſideration (or upon con- 

ſideration, if they had notice of the ſirſt uſe), ſhould be ſeiſed 

o the ſame uſe; but otherwiſe of thoſe who came in in the 8 
5%. For it was ſaid by Neꝛudigate, ſerjeant, if feoffees to 

a uſe die without heirs, and the lord enters by eſcheat, he 

ould be ſeiſed to his own uſe. Again, if the heir of the 

coffee was within age, he ſhould be in ward to the lord, 

and the lord have the profits, and the feoffee's wife her 

lower to her own uſe ; her's being an eſtate given her by 

aw, though ſhe is ſaid to be in by her baron. The huſ- 

band of a woman ſeiſed to a uſe ſhould likewiſe be tenant 

dy the curteſy, and be conſidered as in in the psf, to his own 

ſe, Again, if the feoffee to a uſe was bound in a ſtatute- 

erchant, the land was liable to be taken in execution. The 

ſeoffees might grant offices, as that of a ſteward, bailiff, re- 

eivor, and the like. 

Bur PFitzherbert ſaid, that if a man PET a 8 

Pithout conſideration, the feoffee ſhould be ſeiſed to the 

Wuſc of the feoffor, or to the ſame uſe to which the feoffor 

as ſeiſed; and if a feoffee was ſeiſed of a ſeignory to a uſe, 

and land eſcheated, he ſhould have the eſcheat to the ſame 

le as the ſeignory. Again, if the feoffee of a ſeignory re- 

fovered in 1 value upon a | vouchers it was to the firſt uſe, To. 
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CHAP. 


There ſeemed to be no doubt of what was laid down about 
fully, namely, that a feoffinent by feoffees to a uſe without 


if to one who had no notice of the uſe, the uſe was 
changed, and, of courſe, if with notice and conſideration 


the rule abeut feoffments by feoffees ſtill further ; for he 
aid, ſhould the feoffees make a leaſe for life, with remainde 
for life, remainder in fee, to perſons who had notice of the 
the diviſion of eſtates. All this was agreed in by the judges 
as tothe nature of uſes, and the eſtate and power of feoffees to 
'zuſe; but upon the maln "queſtion they differed, all a 


the tenor of ſuch uſes already declared, were utterly void. 


HISTORY OF THE 


this Pollard agreed, and Brooke admitting that the wife a 
LEE the feoffee ſhould be endowed to her own, if ſhe took her 
HENRY VII: dower at common law, thonght i it would be otherwiſe, if 
it was dower ex afſenſu patris, or ad ofttum ecclef 1; forin 

ſuch caſes ſhe would be in by the feoffee ; but the other wa 

In by the. law, as well as per le baron, and indeed without 


any act of her own. If a feoffee made a gift in tail, without 
ſpecifying any uſe, he thought the donee ſhould be ſeiſed to 
his own uſe; for here was a conſideration, namely, a tone 


between them, unleſs a uſe was ſpecially expreſſed at th 


time of the gift; ſoin a deviſe by will, the uſe would bets, 


the deviſee, unleſs otherwiſe expreſſed, becauſe there ws 


donſideration implied: ſo a feoffment to a corporation or 
abbey would be to their own uſe, unleſs otherwiſe expreſſed, 


confiderations and notice ; but they all agreed i in it ven 


conſideration, was to the firſt uſe, if upon conſideration; 


the firſt uſe remained. Brudnell, the chief juſtice, carried 
uſe, they ſhould be ſeiſed to the firſt uſe, notwithſtanding 


them but Brudnell holding the rent void, becauſe a mat 
could not have a üſe and a rent out of the ſame land'. 
Wuxx a feoffnient was made to uſes that were declared 
by deed, this, like other grants, was not to be revoked; 
and any charge upon or diſpoſal of the Iand contrary to 


However, « as a a will differed ſo * from E deed 


* 


en. VIII. (4+ | 55 
e | 5 that 


Lunch 
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that every later was a legal abrogation of the former, fo 
uſes declared by will might be revoked and changed as often 
as the teſtator pleaſed. It happened that a perſon made a 
feoffment to the uſe of his will, and added prout in hoc 
ſcript, namely, to the uſe of B. for life, and ſo on; after- 
wards he made a leaſe for years, and died ; and it being a 


out queſtion whether this leaſe was good, it was held by the 
d to court, that, notwithſtanding the words prout in hoc ſcripto, 
ye this was clearly a feoffment to the uſe of the laſt will, 
th which might be changed in part, or in the whole, and 
: to BY therefore the leaſe was a revocation pro tanto. They added, 


if a feoffment was made to the uſe of a ſchedule annexed, 
and that ſchedule was made in the form of a will, it might 
be altered as a will might *, 


power to alien under ſtat. 1 Rich. III. was again agitated !, 
and was argued before all the judges in Serjeant's-inn, 
The queſtion was ſtated, whether if ſuch a perſon made a 
ſeaſe or feoffment, or ſuffered a recoyery, the iſſue and the 
koffees ſhauld be bound by it after his death. The 
judges were divided in opinion : Fitzjames, Naorwiche, 
Fitzherbert, Lifler, chief baron, and Port, held that it 
would not bind the feoffees ; becauſe the ſtatute makes 
ſuch gifts and grants good againſt the grantor and his heir, 
claiming as heir to the grantor ; but claiming as Heir of 
the body, they ſaid, was different from claiming as heir. 
For if feoffees were ſeiſed ta the uſe of B. for life, remain- 
der to the uſe of C. and his heirs, and C. was heir-appa- 
rent to B, and afterwards B. 3 a feoffment, or ſuffered 
a recovery, this would not bind the feoffees after the death 
of B.; becauſe he claimed as purchaſor, and not as heir. 
They ſaid, every feoffee wha claimed to a uſe in tail, did 
not claim to the uſe of the feoffor and his heirs, as the 
deute of Rich. III. expreſely required, but to the uſe of 


* 19 Hm, VIII. 11. * vid. ant. 160. 


24 th 
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THE queſtion, whether ce/?uz que uſe | in tail had any A uſe in tail, 
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CHAP. Ge iſſue i in tail ; and they vouched an authority in te 
FA a F laſt reign!, which declared that the feoffment of ceftui que 
HENRY VIII. % in tail did not bind the iſſue after his death. In the caſe of 

a feoffment to the uſe of an abbot, the feoffees were ſeiſed 
to the uſe of him and his ſucceſſors, and not to the uſe of 
bim and his heirs, ſo that ; a en 1 the — woul fec 
not be good. 
However, Englefiel, W and Shelly, were of 
a different opinion. They ſaid, that before the ſtatute 4 
donis every tenant in tail 2% 15 ſuſcitatam had power 
to alien, in ſpite of the donor and his heirs, ſo that he had 
in effect a fee-ſimple 3 and all that this ſtatute did, was to 
reſtrain the donee and his heirs from aliening. But in the 
caſe in queſtion, there was no gift of land in tail; the 
land was given to the feoffees in fee-ſimple, and the uſe, 
though called a uſe in tail, was in truth no tail within the ſta- 
tute, and was therefore at common law, as land poft prolen 
fuſcitatam , any alienation therefore by cgſtui que uſe in tail 
after iſſue, ought to bind the feoffees. They argued, that 
the ſtat. of Rich. III. would become of no effect, if feoffees 
could invalidate ſuch grants after the death of ce/fui gue 
uſe. * It was, however, agreed by the majority, that a 
grant, feoffment, leaſe, or releaſe, by cęſtui que uſe in 
tail, could not bar the feoffees 3 and they thought the fame 
of a recover. 


o 


HowEvVER people might acquieſce in the bene deci- 
Fon, as far as it affected voluntary grants by deed, or acts 
in pais, they would not endure that a recovery, which bad 
lately been recogniſed as a bar to an eſtate-tail i in poſſefſion, 

ſhould not be allowed the ſame force when applied to the 
like eſtate in uſe. This point was frequently agitated in 
this reign, both before and after the ſtatute of uſes, and 
with A ent ſucceſs. 11 * in two ſhapes ; l either 


ken. VI 17. | m 9 \ Hen, + YL. T3 | 


where 


ENGLISH LAW. 


where the recovery was ſuffered by the tenant, or by the feof- 
es The following caſe of this kind was after the ſtatute. 


Ix the twenty-ninth year of the king it was held, that HENRY va, 


if the feoffees to the uſe of an eſtate-tail, or other uſe, | 
Iuffered a recovery upon a bargain, this ſhould bind the 
ſeoffees and their heirs, and ceftui que uſe and his heirs, 
here the buyer and recoveror had no notice of the firſt 
uſe, To this it was added by Fitzherbert (who had, 
as we have ſeen, concurred in diſallowing a recovery by 
tenant in tail himſelf) that it ſhould bind, though he had 
notice of the uſe; for the feoffees having the fee-ſimple, 
might by law ſuffer a recovery. It was at the ſame time 
held by many (among whom 1t cannot be ſuppoſed Fitz- 
lerlert was one), that if ceſui que uſe i in tail was vouched 
in a recovery, it ſhould bind the tail in uſe, both as to the 
tenant and his heirs ; which opinion was founded, as 
Broke thinks, upon the authority of ſtat. Rich. III. ® 
and, moſt probably, upon the reaſoning of the diſſenting 
judges in the caſe beforementioned, in the nineteenth of the 
king. We find, in the next year, a doubt was entertained 
whether a recovery againſt ceſtui que uſe in tail would bind 
the iſſue ; and it is ſaid by Hales, juſtice, that true it is, 
by ſuch recovery, the entry of the feoffees is taken away; 
but after the death of the tenant, the feoffees may have a 
writ of right, or writ of entry ad terminum qui preteriit 
in the po/?, or the like writ. It was queſtioned, in an- 
ſmer to the above reaſoning about the ſtatute de donis, whe- 
ther a uſe might not be within the equity of that act; and 
they reaſoned upon the ſtatute of Rich. III. juſt in the 
way that the judges who concurred in the deciſion in the 
( nineteenth of the king had treated it ® The ſame year 
another recovery of this kind came in queſtion ; and this 
recovery, as WE are told, had been adviſed by Fitz, ſer- 
let. It does not appear whether that was Pitzberbert, 


a " 29 Hen, VIII, New Caſes, 129 · 25 Hen, VIII. New Caſes, 13t. 
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X. 
8 N recoveries void. It happened in this caſe, that the tenant 


of fe P. vrho we have ſeen thought, when upon the bench, fl 


HENKY VII, in tail died without iſſue, and the brother claiming the 
eſtate in chancery, the recovery was held to be good na 
longer than the life of the recoveree v. Thus ſtood thi 
queſtion at the cloſe of the reign of Henry VIII, 

FITZHEREERT fcems not to have been always governed 
by the ſame general principles upon this ſubject; for, not 
withſtanding a fine levied by ceſtui que uſe in tail ſtank 
exactly upon the ſame grounds with a recovery, he gave: 
clear and explicit opinion in the twenty-ſeventh year of th 

king, that fuch a fine was good. The caſe in which he 
delivered this opinion is worth mentioning for anothe 
reaſon : : ceftui que uſe to him and his wife, and the heirs of ih 
the body of the huſband, bargained and fold his land for f 
much money, and then he and his wife levied a fine to 1 


ſtranger. It was ſaid this fine was void, for at the timed 
levying it, the parties had nothing either in uſe or in pal 
ſeſſion; for by the bargain and ſale, the uſe was in the bar 
gainee, arid nothing was either in the huſband, the wife 
or the ſtranger, ſo that the fine could no way be valid 

FT Fitzherbert obſerved upon this, that he would never bij 
land, unleſs the ceſtui que uſe made firſt a feoffment, and 
afterwards levied a fine 9. In the thirtieth year of the king 

it was rather thought, that a fine levied by ceftui que i 
though it bound him and his heirs, ſhould not bind himin 

| reverſion, nor the feoffees, after 1 death of the conuſat 
for under the ſtat. 1 Rich, III. only he and his heirs, and 
his feoffees, claimin to his uſe, were to be barred, which 
was not ſo here. his doubt, as to the iſſue i in tail, ws 
| ſettled by ſtat. 32 Hen, VIII. c. * as we have befor 
x related. | 
: To return f from recoveries and fines ſuffered by ju 
. que uſe i in tail to the nature of uſes i in general. In oe 


» 35 Hen, VIII. New es; 135, 4 27 Hen. vin. 10. b r vid. ant. 233 
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wenty-fourth of the king, we find a caſe where a man 8 H AP. 
gad made a feoffment i in fee to four perſons to his own uſe, ; 
ind the feoffees made a gift i in tail without conſideration HENRY VIII. 
oa ſtranger, who had no notice of the firſt uſe, habendum 

atail to the uſe of ceftui gue ufe and his heirs. - On a for- 
er occaſion we met with a dictum declaring | ſuch eſtate 
n tail to be good; and it was now accordingly adjudged, 
ythe concurring opinion of all the judges*, that the tenant 
n tail ſhould not be ſeiſed to the firſt uſe, but to his own. 
| hey ſaid, that the ſtatute de donis ordains, guid uoluntas 
lnatoris in omnibus obſervetur, Now no one can be ſoiſed 
o the uſe of another, but one who can execute an eſtate 
to the c⸗ ui que uſe, which tenant in tail cannot do; forif 
he was, the iſſue might have a formedon, to recover the 
eſtate according to the will of the donor. The ſame of 
an abbot, mayor and commonalty, and other corporations, 
as was before faid ; for if an abbot executed an eſtate, his 
ſucceſſor might have a writ of entry fine afſenſu capituli. 
The ſame of ſuch as were in the poff, as thoſe by eſcheat, 
mortmain, perquiſite of a villain, recovery, dower, te- 
nant by the curteſy, and the like, who were always ſeiſed 
totheir own uſe. They repeated what had been ſaid on a 
former occaſion, that there'was a tenure between the do- 
nor and donee, which raiſed a conſideration, and therefore 
intitled the tenant in tail to be ſeiſed to his own uſe. The 
ſame, they | ſaid, of a tenant for term of life and years; 
for where feal ty was due, and a rent was reſerved, there, 
though an uſe was abſolutely expreſſed to the donor or leſ- 
for, yet thoſe circumſtances were conſtrued to amount to 
ſuch a conſideration, that the donee or leſſee ſhould have 
the land to their own uſe. The ſame where a man ſold his 
lands for 20l. by indenture, and executed an eſtate to his 
own uſe, this would be a void uſe; for the law upon the con- 
{ration of money conftrues the land to bei in the vendeg, 


! 27 Hen. VIII. 1 


ſuch 
nant 


the 
I na 


= es es ec nee Ber — 
= . 2 * n — 


1. 


348 "HISTORY OF. THE 


CHAP. It is laid Sr by Pitaberbert, that ſhould the feoffees 9 
X. the uſe of an eſtate- tail ſell the land to one who had no. 
HENRY VIII. tice of the uſe, the buyer ſhould be ſeiſed to his own ul, 
and not to the uſe of the eſtate- tail; and this, becauſe d 
the conſideration of money; and becauſe the feoffees, hay. 
ing a fee-{imple, could make a good common-law con. 
veyance t. 

TE notion of tenure being a 8 ſufficient 
to raife a uſe, they carried ſtill further. They faid, thy 
uſes were at common Jaw before the ſtatute quia emptores; 
for, before that act, upon every feoffment there was 1 
tenure between the feoffor and feoffee, which was ſuch z 

conſideration as intitled the feoffee to be ſeiſed to hi 
own uſe: but after that act, every feoffee was to hall 
de capitali domino fœdi; fo that there was no conſideration 
between the feoffor and feoffee without money paid, of 
other ſpecial matter, in conſideration of which the 
feoffee might become intitled to be ſeiſed to his own uk, 
For, according to the opinion of Shelley, when the father 
infeoffed the ſon and heir-apparent (as was common in the 
reign of Henry III. before ſtat. Marlb v.) to defraud the 
lord of his ward, this feoffment was to the uſe of the 
father, who took the profits during his life. The fame, 
in Caſe of a feoifment made by a woman to a man to mar- 
ry her; the woman took the profits after the eſpouſals; 
though this might be doubted, as Brooke thinks, .becaul 
there was-an expreſs conſideration. Again, it was held 
by Mortuiche, if a man delivered money to T. S. to buy 
land for him, but he bought the land to his own uſe ; yet 
this would be conſtrued by law to be to the uſe of hin 
who delivered the money *. | 

AFTER all this debate upon the nature of fot and 
when they had been recogniſed both by parliament and 
the courts for many Years, & very Angular attack wa 


« New Caſes, 136. * Vid. ant. vol. II. 62. 124 Hen. VIII. New Caſes 20. 
| 5 made 
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es h ale upon them by the counſel of the crown. This 
d no. 
uf 
ſe of 
hay. 


Coll 


11d frequently expreſſed his diſapprobation of uſes; and 
fer long complaint of the loſs he ſuffered in wardſhips, 
Ind other | caſualties of tenure, had propoſed plans for 
urtailing them, which had not yet ircceeded, He ſeems, 
his year, to have attacked them both in W eſtminſter-hall 
and in parliament. The caſe alluded to aroſe upon the 
il of the lord Dacres; a family which, at this time, by 
"ne accident or other, gave occaſion to the diſcuſſion of ſe- 
veral points of law. The ſtat, 4 Hen. VII. which was 
one of the ſtatutes of pernors of profits, and ſecured to 
lords the wardſhip of ſuch heirs as were ſeiſed only of the 
uſe, and not in poſſeſſion, had an exception in favour of 
appointments by the anceſtor's laſt will. The lord Dacres, 
by his will, had authorized his feoffees to pay his debts ; 
after which he limited his eſtate to his ſon in tail, the re- 
mainder over in fee. An office was found, declaring all 


lent 
that 
On 
18 3 
ch 2 
his 
old 
101 


colluſion. This being returned into chancery, it was 
there litigated by the feoffees before the chancellor and 
al the judges of England. It was contended, in ſupport 
of the inquiſition, firſt, that a uſe was not at common 
law; ſecondly, that it was not teftamentary ; thirdly, 


ft poſition, they ſeemed to adduce nothing to ſhew that 


that there was no mention of it before the time of memory 
in 1 Richard I. and the following reigns. To this fort 
of argument the other ſide anſwered, "that common law 
| tid not mean ſuch antient uſage as the counſel for the 
king now called for, but only common reaſon; and it 
was reaſonable enough, that one man ſhonld confide in 
another. In proof that the common law admitted ſach a 


they 


as, no doubt, at the inſtigation of Henry VIII. who 


this, and ſuggeſting, that the will was made by covin and 


this ſort of property was not at common Faw: but merely 


confidence, they recurred to the ſtatutes of pernors of 
profits; from the reign of Edward HI. downward : in ſhort, 
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that the preſent will was covinous. In ſupport of the 
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N P. they declared it not a point to be diſputed. In ſuppon 
5 * , of the ſecond poſition, they ſaid; that a a uſe ſhould falloy 
BENRY VII. the nature of the land; and 5s it was partible, if of gavel. 
kind; and deſcended to the youngeſt ſon, if of borou 
Engliſh, the fame as the land; it was reaſonable i it ſhoull 
fiot be deviſable any more than other inheritances, unlk 
by ſpecial cuſtom. To this it was anſwered, that a uk 
might paſs by bargain and fale by parol ; and it would he 
firange; if after that it ſhould not be deviſable by will; 
and that, at any rate, ſuch a deviſe was good by ſtat, t 
Rich. III.; and they quoted a determination i in 20t 
year of the king, where, after fome ſtruggle, it was fo de. 
termined. The third point, which regarded covin, the 
ſeemed to found upon the ſtat. Marlb; made againſt covin- 
ous feoffments of an anceſtor to prevent the wardlhip of 
the heir ; concluding, that every will which had the ſame 
effect, ſhould, by the equity of that act, be pronounce 
covinous. The anſwer to this was, that the preſent 
will carried no covin in it, being merely to ſettle the 
_ and that it was within the in of ſtat. 4 Hen, 
II” 


Sven were the principal grounds upon Which thi 
caſe was argued on both ſides : what the deciſion was 
does not appear. The aſpetſions which were thrown upot 
uſes by the crown lawyers on this occaſion, and the 
bold manner in which they controverted ſuch eftabliſhe 
poſitions of the common law, as the lawful exiſtence af 

| uſes, and their being teſtamentary, ſhewed that the crow 
was ripe for giving the final blow to this ſpecies of propert) 
which was at e intended by, the ſtatute of uk * 
this ſame year. 
Tus ſtatute of uſes cauſed a great. . in this 
title of the law. A uſe, from being an equitable eſta 
became now a legal one; and the ri icht to the fruits and 


7 27 Hen. un 7. b. | 
profits 
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por ofits being converted into the actual ſeiſin of the land, 8 2 P. 
lone longer ſtood in need of the court of chancery to give it 


vel. ed, but was cognizable in the courts of common law. HENRY VII 


ugh The authority of the court of chancery over landed pro- Operation of 
ou ry was by. theſe means much abridged and diminiſhed. 3 


dis for a time had a ſenſible effect; but, when limi- 
tions of a new impreſſibn were brought before courts of 
aw, certain technical ſcruples aroſe, which the judges 
id not think themſelves at liberty to get over, and things 


t. 1: me meaſure began to fall back into their old channel. 
ot Wn opinion was delivered in the 36th year of this king, 
.at though a feoffment © to a man for life, and after his 
hey deceaſe that I. N. ſhall take the profits, be a clear uſe; 


and executed by the ſtatute ; yet if it had been, that 

6 after his death the feoffees ſhould receive the profits, and 
pay them over to J. N=.” as I. N. would receive no- 
thing but through the hands of the feoffees, this would not 

be executed by the ſtatute. After this it was ſeen, that 
notwithſtanding the ſtat. 27 Hen. VIII. there muſt be re- 
courſe to the aid of a court of equity for the execution of 
certain uſes, that were particularly circumſtanced. 


THz queſtion on the ſtatute of uſes which created moſt 
doubt, was the condition of the feoffees; what intereſt, 
what power remained in them, when, at the inſtant of 
their appointment, the ſtatute transferred the poſleflion 
out of them to the cęſtui gue uſe. Many of the opinions 
which had prevailed reſpeding feoffees after the ſtatute of 
Richard III. were argued upon after the ſtat. 27 Hen. 
VIII.; they were ſtill conſidered as ſeiſed in fee of 
the land, notwithſtanding the operation of the ſtatute, ag 
appears from many of the caſes that have been before 
mentioned: ſo that, upon the whole, a ſubſiſting intereſt 
ſeemed to be attributed to them, as a kind of guardians 
aud truſtees to the ce/?17 que iſe; which intereſt, if at any 


2 26 Hen, VLLI. Ero. Feoff. al Uſe, 52% 


time 


352 


CHAP. 
XXX. 


_ HENRY VIII. 


ſeiſin, and by other common-law aſſurances ; whereby the 
| notoriety of the alienation might add ſtability and quiett 


was after the ſtatute of Richard III. when the concur 
rights of the feoffees and of the cęſtui que uſe occaſioned 
much ſtrife. This is another ſtrong inſtance in which th 
ſtatute was diſappointed of its effect; and this circumſtan 


inſtances, ſo was it by the manner of conveying eſtat 
which ſoon followed. It was evidently a principal objed 


end, to bring feoffments into entire diſuſe, and gave riſe 


conveniencies and miſchiefs before complained of. The 
| reaſoned in this manner: if he who is ſeiſed of the ut 

becomes by force of the ſtatute ſeiſed of the land, then t 
give the uſe, is, in effect, to give the land; and the f 


the like nature. A conveyance to uſes became, on man 
accounts, the commoneſt; and perhaps the ſureſt mode d 
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time partially diſplaced, could be again brought! into obe 
by ſuch an act of ownerſhip as that of entry, or at leaſt þ 
action. According to this notion, the ſtate of the feof 
after the ſtatute of Henry VIII. continued the ſame xz; 


contributed to lay a foundation for much of the curioy 
reaſoning that afterwards aroſe upon conveyances to uſes, 


Ir the intention of the parliament was fruſtrated in theh 


of the makers of that act, that land ſhould thenceforal 
be transferred, as anciently, by feoffment, with livery d 


every man's poſſeſſion and right: but it is remarkable 
that this very ſtatute, on the contrary, contributed, in th 


a ſecret mode of conveying land pregnant with all the i 


cility and privacy with which this may be tranſaGel 
renders it a deſirable way of effecting that purpoſe. Upon 
this principle, the conveyances before in practice were cons 
tinued, legitimated as they now were, by the operationd 
the ſtatute upon them ; and others were ſoon invented 


transferring land. Theſe conveyances have continued | I 
practice ever ſince; and to give effect to them; i is now ons 
of the Printe operations of the ſlatute. 


Tai 
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THE Aten ſoon ſaw that this ble be the conſe- 
quence of the ſtatute, in one inſtance; for, if the ſtatute 
executed every uſe that was raiſed, a perſon who wanted to 
part with his land had nothing to do but to raiſe a uſe by 
tiroain and ſale, as was then commonly pra Siſed, and the 
flatute would confirm the cui gue uſe in the ſeiſin of the 
land as fully as if there had been a tranſmutation of poſ- 
leon by feoffment; fine, or recovery: To prevent the 
miſchief of this in ſome degree, it was enacted by ſtat. 
27 Hen, VIII. c. 16. that no bargain and ſale ſhould 
enure to paſs a freehold, unleſs the ſame be made by inden- 
ture, and be inrolled within ſix months in one of the courts 
at Weſtminſter, or with the cz/fos rotulorum of the county; 
alter which proviſion, it was thought the conveyance of a 
uſe would be as. notorious as the ancient common-law af- 
ſurances. As to deeds to declare uſes; as they were only 
zppendages to others which made a real transfer of the 
poſſeton, the allowing of them to continue as they were, 
it was imagined, would not have any very bad tendency. 
it CoVENANTS to raiſe uſes were ſtill in practice, not- 
withitanding they had been reprobated by judicial opinions 
of the courts of law in the laſt reign *. Uſes were originally 
a matter of invention; and they had not been ſo long can- 
vafled in our courts as to preclude every private perſon from 
perſiſting in ſuch opinions as his fancy ot judgment might 
have dictated; even in oppoſition to one or two declara- 


adviſed them as ſure conveyances; and as ſuch they were 


degree of legal recognition. 

THe general queſtion as to the validity of a covenant to 

change property, was agitated in the great cafe of the prior 

if St, John's, in 27 Hen. VIII.; and it was there agreed; 

eig money another ſhould. have his leaſe of the manor of Dale, 

ze other, upon payment, might enter immediately ; for 
| * Vid. ant. 163. 


Vor. I, a this 


tions from the judges. With theſe ſentiments, many ſtill 


practiſed all thro? this reign, till they at length obtained a 


that if a man-covenanted, that on the payment of fo much 
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CHAP. this bargain 500 the -oflaflion the ſame, ſays the book, 
4 . 4955 as if it had been a bargain for money *. This was a deci. 
HENRY VIII. ſion which, it was thought, afforded a dof law upon 
| which the force of a covenant to change a uſe might be ar. 
gued with great degree of probability. 
Ir was probably on ſuch foundation as this that the te. 
termination in 32 Hen. VIII. proceeded. It was there laid 
don, that where covenants and agreements, and not uſes, 
were contained in indentures ; as if it was covenanted, that 
A. ſhould recover againſt B. his land in D. to the uſe of the 
recoveror and his heirs, and to the uſes of the covenants and 
agreements in the indenture ; there, if he recovered, the 
recovery would be to the uſe of the recoveror and his heirs 
only, and not to the uſes of the covenants and agreements in 
the indentures. But, ſay they, if uſes were fſpecified in 
the indenture, and it was covenanted that A. ſhould recover 
to the ule of A. and his heirs, and to the uſes in the inden- 
ture, there the recovery would go to ſuch uſe, and be exe- 
cuted by the ſtatute b. Here is a plain declaration that a 
uſe might be conveyed by covenant. Conformably with 
this general reſolution, we find two years afterwards an 
opinion of all the judges, after great deliberation, in favour 
of covenants to convey uſes. It was determined in Man- 
zelPs caſe (who had been attainted with the Lord Dacre), 
that where he after the ſtatute of uſes had made a covenant 
for 100). and in conſideration of marriage, that he and his 
heirs, and all perſons ſeiſed of his lands and tenements in 
Duale, ſhould be ſeiſed of them to the uſe of his wife for 
term of her. life, and then to the heirs of his body begotten 
upon her, that this would change the uſe; and pou: this 
deciſion the land was ſaved from forfeiture e. 
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THrvs was a covenant executed become a conveyance of 
the uſe ; and, by the operation of the ſtatute upon it, it had 


3 27 Hen. VIII. 16. b. © 34 Hen. VIII. Bro. Feoff. al Uſe, 10. 
32 Hen, VIII. New Caſes, 133. | | e 
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be effect of a conveyance of the freehold. In this man- 
her was one of the difficulties in the reign of Hen. VII. 
15 to this inſtrument removed; but the other fill re- 
mained : for as to covenants executory, that is, where it 


was covenanted, that aſter the covenantor's death his ſon, 
or ſome other perſon; ſhould have the uſe, there is no deci- 


fee-ſimple was not in ſuch caſe taken out of the covenantor; 
and of courſe, that he was only liable to an action of co- 
yenant, if he exerciſed the full power of : a tenant in fee, 
and diſappointed the future uſe 4. 


he WHEN it was agreed that covenants ſhould bi permit- 
rs ted to raiſe uſes, it was expedient to-preſcribe ſome rules 
in for their government. The firſt object in this, as in all 
in queſtions abouit conveying a uſe, was the conſideration. 
ct And it was laid down by Hales,” in 36 Hen. VIII. that a 
b- uſe ſhall not be changed by covenant on a conſideration 


. paſſed; as if one covenanted to be ſeiſed to the uſe of T. S. 
a becauſe T. S. is his couſin ; or becauſe W. S. before had 
h given him 201: unleſs it was given for the ſame land. 
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ſion in this reign which goes farther than to ſhew, that the 


1 But a conſideration, preſent or future, was held to be a 
: good conſideration ; as a conſideration of 10601. paid at the 

l time of the- covenant, or to be paid at a future day, or 
p to marry one's daughter; or the like e. Covenants, 
t ind the conſideration on which they might be raiſed, were 
2 new branch of the learning of ufes, and were much 
vitated in the following reigns. 

: Beroke the queſtion of a covenant was feriled in this 
c way, and while men were indulging themſelves in ey ery 


contrivance to maintain theſe ſecret methods of conveying 
their eſtates; the conveyance by leaſe and releaſe was 
deviſed by ſerjeant Moore. This is fail to have been 
| framed by that ingenious lawyer for the ſatisfaction of 
the Lord Norris, who wanted to conceal from his family 


34 and 35 Hen. VIII, Dyer, 55. 3. © 36 Hen. VIII. New Caſes, 135. 
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the ſettlement of his | eſtate; a matter that could have 


which enjoined the inrollment of a bargain and fale, and 


ward IV, 


ſeſſed of the term, by force of the ſtatute, was in a capacity 
to receive a releaſe of the inheritance. 
leaſe contained the whole ſettlement of the eſtate ſo con- 


ſo often made, and ſo repeatedly diſcountenanced and de- 
feated by our courts, theſe new conveyances to uſes were 


this ſubject. Being a modern 3 and confeſſed 


was perhaps thought that ſuch — 1 as might not after 
former precedents be limited in poſſeſſion, might yet be 


this inclination to convey and ſhift property by the limi- 
vholly at his diſpoſal, and was cogniſable in a court where 


ſuperſ:de the rigid precedents of a partial and antiquated 
ſyſtem. 


about this time, were made, In the OS of 


HISTORY OF THE 


created no difficulty but in the interval between the ſtatute 


this determination in favour of covenants to. ſtand ſeiſed. 
This method of conveying was probably copied from the 
common-law aſſurance by a leaſe, and afterwards a re. 
leaſe, as practiſed in the time of Henry VI. and Ed- 
The way of ordering a leaſe and releaſe was 
this: Firſt, 'a bargain and ſale was made of a term for 
years, which the ſtatute juſt mentioned not conſidering, 
we may ſuppoſe, of ſufficient importance, does not re- 
quire ſhould be inrolled : the bargainee being thus pol. 


The deed of re. 


veyed, to the various uſes and purpoſes intended to be 


provided for. | 
AFTER attempts to bras eſtates in perpetuity had been 


laid hold on as a mode for making a freſh experiment on 


in defiance of the antient cour{ of the common Jaw, it 


declared in uſe. The nature of an uſe ſeemed to favour 


tations of a deed :. it was a creation of the feoffor's, was 
the dictates of general reaſon and equity were ſuppoſed to 


It was probably owing to ideas like theſe, that 
many of the limitations of eſtates, which began to appear 


f vid. ant. vol. III. 357. 5 
Nen. 


ENGLISH LAW. 


which was contrived for the purpoſe of preventing all the 
perſons taking under it from breaking in upon the limita- 
tion thereby made. The grantor infeoffed two perſons to 
the uſe of himſelf for life, without impeachment of waſte 
and after his death, to the uſe of his ſon and his heirs, un- 
til the ſon ſhould aſſent and conclude to alien the eſtate, or 


mon; but none of them coming into court, we know. not 


hon, Theſe are © the upſtart and wild proviſos and limi- 
tations” which are ſo reprobated by a great lawyer“, in 
whoſe time they began to grow into great diſcredit, after 


tions in their favour l. 


queſtions of real property, and the whole law of eſtates: 
theſe difficulties increaſed after the ſtat. of Rich. III. 


which the feoffees had before, and ſtill continued to retain. 
When the ſtat. 27 Hen. VIII. conveyed the poſſeſſion to 
tie uſe, new perplexities aroſe of a ſimilar kind. Before 
we take leave of this ſubject, it will be proper to give the 
reader ſome inſtances of theſeccompligated queſtions, which 
we ſhall now do, without entering minutely into _ ar- 
guments in which they were canvaſſed. 

Ir has been before remarked, that the caſualty of ward- 
ſhip was intimately connected with uſes; and this fruit of 
tenure was the topic which moſt intereſted the king in the 


f * Hen. VIII, New Caſes, 31.) Pref. 4 Rep. Paticularly byScholaftica's caſe. 
A2 3 . law- 


Hen. VIII. there is mention of a conveyance of this kind, 


any part thereof, or to charge or. incumber it; and after, 
and immediately upon ſuch aſſent and concluſion, to the 


uſe of A. and his heirs, with the ſame proviſo, and ſo on to 
others, It appears that ſuch deviſes were now very com- 


the ſentiments of the judges upon them, and muſt wait 
till a ſubſequent period, when they underwent ſome diſcuſ- 


the encouragement they had received by ſome adjudica- 


Tas introduction of uſes tended much to embrangle 


had given to cęſtui que uſe the ſame power over the land 


ſuppreſſion of this new ſpecies of conveyance. In our 
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CHAP. law-books, in various caſes, this connexion between uſes 
"XXX, and wardſhip appears; and ſome of the moſt complicated 
. queſtions relating to the latter aroſe from eſtates in uſe. A 
remarkable caſe of this kind was argued in the court of 
common-pleas, on a writ of ward brought by the abbot 
of Bury againſt Elizabeth Bockenham. ' Curtain perſons 
being ſeiſed to the uſe of Bockenham in fee, infeoffed other 
feoffees to the uſe of Bockenham and Elizabeth his wife 
for her life, with remainder to Bockenham in fee. Bock- 
enham died, Jeaving a ſon under age. The lands being 
held of the abbot, he brought his writ ; and it was a queſ. 
tion, whether the infant ſhould be in ward to the plain- 
tiff. After frequent argument, the judges differed : Shel. 
ley and Fitzherbert holding that he ſhould not be in ward 
to the abbot z and Baldwin, that he ſhould. No judg- 
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ment was given ; but it is ſaid that the abbot had the ward 
by conſent; agrecably with the opinion which after- 
wards prevailed, namely, that the heir was not in of 
the new uſe, but of the old one; fo that being in the old 
reverſion as heir to his father, and not in of the new re- 
h mainder by purchaſe, he ſhould be in ward k. | 
þ I wo ſettlements made by the lord Burgh, (which have 
. been already mentioned for another purpoſe) gave occaſion 
| to a queſtion upon the wardſhip of his grandſon. In an 
| indenture of covenant on his marriage, before the fiat 
| 27 Hen. VIII. he declares the uſes of a recovery to his fon 
vl L and his wife, and the heirs of the body of his ſon; after 
; l | the ſtatute, the ſon had iſſue and died, leaving the iſſue 
08 it within age: the land was holden of the king, and it was 
WW | a queſtion, whether the infant ſhould be in ward to the 
ny | crown, or out of ward, during the life of the mother. 
( i 'This matter was heard in the new Court of Wards and 
i Liveries; and it was held by the king's ſerjeant and at- 
R Forneys by the attorney of wards, by 1 and others 
„ 
* 28 Hen, VIII. 1 7. It, 
| 2 ; ht 
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that the iſſue ſhould be out of ward during the life of the CHAP. 
Jord Burgh, who was till the king's tenant ; for having ab 
xpreſſed no uſe of the fee, the antient uſe of the fee-ſim- HENRY VUL 
ple remained in him; and ſo when the ſtatute paſſed, the 
poſſeſſion veſted in the ſon and his wife, as the uſe before 
ns id, and the fee-ſimple in the father, who was donor of 
e uſe. At the time of the ſame marriage, the lord 
Burgh ſettled other lands by covenant in this way; namely, 
that his eldeſt ſon, immediately after his death, ſhould 
have in poſſeſſion, or in uſe, all his lands,” &c. In this, 

s in the former, the queſtion of wardihip turned upon 
he fee-ſimple, whether it was out of the covenantor; 
and they held that it was not l. 

Taz breaking into old ſettlements, and then reſettling the 
amily-eſtate, as in one of the preceding inſtances, in a 
ew way, furniſhed frequent queſtions of remitter. Theſe 
ere always difficult points, and were rendered ſtill more 
omplex by their connexion with uſes, This will be evi- 
lent from the following inſtances. Tenant in tail made 
 feoffment before the ſtat. 27 Hen. VIII. to the uſe of his 

ife for life, remainder: to his ſon and heir in fee; after 

his the ſtatute paſſed, then the feoffor died, and then the 

ife and the ſon entered; it was doubted, whether he 
hould be remitted to the entail. Dyer ſeems to think he 
hould not, hecauſe the ſtatute executed the poſſeſſion in 

im in the ſame manner in which he had the uſe, and that 

as in fee; but he thought the iſſue would be remitted. 
Again, a woman tenant in tail took huſband, who made 
feoffment before the ſtat. 27 Hen. VIII. to the uſe of 
imſelf and his heirs, and after having iſſue by his wite, 

e died : the wife died, the iſſue entered, and made a 
offment to the uſe of himſelf and his wife and his heirs, 

and then died, leaving an heir within age; then the ſtatute 

V Hen. VIII. was paſſed; afterwards the wife died, and a 


34 and 3 5 Hen. VIII. Dyer, 54-1 1. | 
3 queſtion 
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| HENRY VIII. lowing, which was of a. feoffment in fee by a. tenant in 
tail, who died his heir within age, after which the (1. 


Of wills. 


becauſe an eſtate was thrown upon the ceſtui que uſe by the 
ter, that he ſhould poſſeſs not in the form in which it was 
tient right, by remitter- But this reaſoning was done 


for it was anſwered by Baldwin, the chief: juſtice, that th 
eſtate was not caſt upon the cęſtui gue uſe by the law, but 


every man is a party *. 


now a common aſſurance, Which effected a complete trans- 
fer of the freehold. We have ſeen, that many points had 


were tolerably well ſettled ; put a new turn was now given to 


wills much more frequent than they had been. I beſe, 
uſes, became precedents for wills after the ſtatute or wills: 


in wills of land at common law, and the liberal conſtrue- 


HISTORY OF n 


| queſtion atk; whether he was re wine, the entail. No 
deciſion was made in either of theſe caſes; z but in the sd. ie 


tute paſſed; it was adjudged, in conformity with the 
opinion of _—_ before-mentioned, that the heir was not 
remitted ®, The expectation: in all theſe caſes was, that 


ſtatute, it was within the common-Jaw notion of a remit- 
caſt upon him by the law, but in his better or more an- 
away by another which was equally technical and refined; aV 
by his own act; namely, by an act of parliament, to which 
The better reaſon however was, 
that the ſtatute gave the poſſeſſion and ſeiſin in no other 
way than the party had the uſey and no ſeiſin could be con- 
veyed to an uſe which he had no 


THE ſtatute of wills may be conſidered as a in- 
trodueed a new ſpecies of- conveyance. A deviſe became 


already been determined on wills of land deviſable by 
cuſtom; from which the formal and effective parts of a wil 


theſe inſtruments,” The practice of deviſing uſes, where 
it was not the cuſtom to deviſe the land, had lately made 


which were nothing more in effect than declarations of 


ſo that, in addition to the looſe wording which was allowed 


34 Hen, VIII, Dyer, 5+ 5 22, " 28 Hen, VIII. Dyer, 23. 100. 
| | tion 


ENGLISH LAW. 


on which they received, in order by all poſſible ways to 
ve effect to the intention of the deceaſed, however un- 
chnically expreſſed; in addition to theſe. properties and 
ccunflances relating to wills of land, they were now to 
> conſidered, likewiſe, in the light of declarations of 
2s, and as ſuch were tobe interpreted with great indul- 


A of wills of land ſomewhat curious and complicated; 
ſpecially : When entangled in the diſtinctions and refine- 


LW, ; | ; E „„ 

In reviewing what was done by the courts in forming 
|. modelling the lav of deviſes, our attention is firſt 
wght by thoſe determinations which illuſtrate the remark 
je have juſt been making on the equity: with which theſe 


This conſtitutes the moſt intereſting topic in the law of 


nanner, as deviſes were now authorized - by parliament, 
ind the occaſions for diſcuſſing them were more frequent. 


Tur firſt information upon this head preſents itſelf 
the nineteenth of the king; when Englefield ſtates it as 
m acknowledged point of law, upon which he might 
irgue, that a deviſe to a man i in fee, and if he dies with- 
dut heirs, then to another, was void in law; for a fee-ſimple 


ance in which no indulgence was allowed to a gift by 
nll, beyond that af deed. This queſtion was conſider- 
d ſome few years afterwards, when a reaſon was given 
my the law would not ſuffer ſuch a deviſe. A man had 
ven his land to a religious houſe, by the cuſtom of Lon- 


19 Hen, VIII. z. 


ents with which entails and limitations abounded. The 
GS ficulty in all theſe caſes was, how to effectuate the in- 
ntion of a teſtator, without intrenching on ſome rule of 


iruments were conſtrued, and the contraſt which they, 
n that account, exhibited, when compared with grants. 


Jeviſes, and will demand our attention in a particular 


ould not by law depend upon another. This is an in- 
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nce and equity. Theſe conſiderations rendered the ſub- 


Conſtruction of 
wills. 
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CHAP. don, which allowed lands purchaſed to be given in mar! 
+ + © _ 8 8 NE 5 ; 

main; with this condition, ita gued reddant fo mug 

RENRY VIII. money yearly to the dean and chapter of St. Paul's; a 
if they failed, that their eſtate ſhould ceaſe, and the dex 

and chapter and their ſucceſſors ſhould enter. Upon an en- 

try being made, it was held clearly by Baldwin a 
#1tzherbert, that the condition was void; for, ſaid they 


it could not remain after a gift of the fee-ſimple ; the 
feoffor having determined his intereſt and right: beſides, 
a ſtranger could not enter for the condition . but 
only the heir v. It may be remembered, that the very reaſon 
given by Littleton why the limitations in ju/ftice Richel. 
will were void, was, becauſe the heir, and not a ftran. 
ger, was the proper perſon to enter for a condition broken: 
The diſtinction had not yet taken place between condi 
tions and conditional limitations, 
Tux ſame ſcruples which the courts had in Movin 
a fee to be given after a fee by will, were entertained re: 
ſpecting the deviſe of a chattel intereſt : they were as jet- 
lous of theſe perpetuities as of the former, though they be- 
gun to relax in this reign as to the latter. A man poſ- 
ſeſſed of a term for forty years made his will, and deviſed 
it to his eldeſt daughter, and the heirs of her body ; and it 
ſhe died without any, then to his ſecond daughter in tall 
The eldeſt daughter married, and dying without iſſue 
within the term, the huſband ſold it; and it was doubted, 
whether the ſecond daughter had any remedy. It was 
there ſaid by Baldwin and & helley, that ſhe had no remedy 
the deviſe being againſt law ; for a term could not be gl- 
ven in Neil any more than a chattẽl perſonal, as had 
been determined, they ſaid, in the reign of Henry VI. 
 Englefield thought the remainder was good, conſidering 
it was by will; and the intention of the teftator was to be 
effected as well as it could. This was no more than, i in 


? 28, 29, Wok 8. Dyer. 33s 12. 1 Vid. ant, 1 III. 324 
| other 
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not: words, that if the eldeſt daughter died without iſſue 
much 
5 and 


dear 


s obſerved by Baldwin, that the caſes were different ; 
be approved of a deviſe of a term upon condition, and 
at if the deviſee died during the term, a ſtranger ſhould 
ve it; for then the whole term and intereſt would not 
given, but only ſo much as elapſed during his life. But 


N en. 

and 
they 
; the 
ides, 

but 
aſon 
hel 


alle 


hen a ſerjeant, in a caſe ſimilar to the preſent, and that 
xs determined to be ill". | 

Tux former was a deviſe of a term in tail: it was af- 
wards laid down for law, that where a term for years, 
other chattel was deviſed for life, with remainder over ; 
ere, if the deviſee did not alien it, the perſon in remainder 
jould have it. But if he had diſpoſed of i it, the remain- 
r-man had been without remedy *, This was ſanctioning 


1. 


dls 


\fublequent caſe it was laid down ſolargely as apparently 
d warrant a remainder after an inheritance i in tail, if the 
cupation and not the thing itſelf was given. For it is faid 
have been agreed for law, that the occupation of a chat- 
! might be deviſed by way of remainder ; but if the 
ling itſelf were deviſed to be uſed, the remainder 


lee might diſpoſe of it as he pleaſed* :. an opinion that was 
ot wholly novel *. I hus was the rigour of the old law gra- 
ully ſoftening, till theſe teſtamentary diſpoſitions were at 
2th recogniſed by the courts, under the name of executory 
riſes, which ought, in reaſon, | to be TOP and ren- 
ted effectual. 


WHzxgver the judges could Spent with the rigour 


* Hen VIII. Dyer, 7, 8. New Caſes, $3. 
33 Hen, VIII. New ot AK, 49. Vid. ant, vol. III. 369. 


thin the term, the ſecond ſhould have it. To this it 
HENRY VII. 


re the teſtator made an abſolute unqualified gift to the 
leſt daughter. And he ſaid that he had been concerned, 


abſolute oift of a chattel for life, with remainder over. 


ould be void: for a gift or deviſe of a chattel, if but for 
hour, was the ſame as for ever; and the donee or de- 


the old forme of conyeying property, they were ready 
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to give all aſſiſtance towards eſtabliſhing a deviſe, Th 
following is a ſtrong inſtance of this favourable conſtruction 
A man had deviſed, that T. S. ſhould have his land af 
the death of his wife: they held that, upon this devif 
the wife ſhould have the land for her life, becauſe the 
thought it evident, from the manner of the gift, that th 
teſtator meant it ſo®. In the following caſe, a rule of lay 
was made to give way to the great object of fulfilling th 
intention of a teſtator. Land had been deviſed to tw 
et bheredibus eorum ; it was held by Lord Audley, the 
chancellor, that the ſurviving deviſee ſhould not take the 


entire eſtate by ſurvivor, but only a moiety v. Again, 


deviſe to a man and his heirs male, was conſtrued h 
Fitzherbert and Shelley to be clearly an eſtate tail, with. 
out the word body; becauſe it appeared the intention of th 
teſtator that it ſhould be ſo*. Where a man willed that 
his feoffees ſhould make an eſtate to I. M. and the heirs 


his body, this was ſupported as a complete deviſe, becaule 


of the teſtator's intention V. If a deviſe was made to J. 
without adding any thing more, it would, like a gift a 


grant, be only for life; but this might be explained by 


circumſtances to mean a larger eſtate ; as where it wa 
ſaid, © paying 100l. to 4. B.“ this was held to gives 
fee- ſimple ; and if the deviſee did not pay it himſelf, bs 


heir or executor might *, 


| No point in thelaw of deviſes had created more e diſcuſſem 


| than the power delegated to executors to fell land, Aſa 


tute was made in this reign to remove one difficulty, but 


many ſtill remained. The following is an inſtance where 
a queſtion of this kind was argued with much difference d 
opinion. A man deviſed land to his ſon in tail; and if 


he died without iſſue, he willed that A.and B. his executors 
ſhould {ell it. A. died, B. ſurvived, and made A. his exe 


" 29 Hen, VIII. New Cafes, 80. 7 38 7 Hen. VIII. New Caſe, b 
"27 Hen. VIII. 27 C N „ r 


*. 


Cutor, 


ENGLIS U L A W. 


ator, and fied x then the ſon died without iſſue, and M. 
d the land; the queſtion was, whether this ſale was 


fore all the judges; when it was agreed by all, except 
mruwiche, Fitzherbert, and Moore, that the ſale was not 
bod. The three diſſenting juſtices urged the old rule of 
w, that the will of the teſtator ſhould be ſupported by all 
Mtendments, though not expreſſed in clear words. Thus a 
viſe in perpetuum was conſtrued a fee-fimple. A deviſe 


mple, becauſe the meaning of the teſtator in theſe two 


en aware, that the eſtate tail might laſt beyond the life of 
is two executors; and therefore he meant 'that the land 


ay in which the executors could fell. Thus, they ſaid, if 
man willed that his feoffees ſhould ſell; yet if it happened 
at the land had been paſſed by recovery or fine, and not 
feoſtment, then the recoverors or conuſees would have 


ho had the land ſhould fell it; and that was of more im- 
tance than the particular name under which they held 
If a will was, that after the expiration of an eſtate tail, 


ean the chief-juſtice for the time being, and not at the 
me of making the will. | | 

Us the other {ide it was faid, that this was not a ws. 
ientary donation, but a pewwer to a particular perſon to 


nal things, they thought it ſhould be conſtrued more 


rection to diſpoſe of any chattel to another; but if 
e would give authority to make livery of ſeiſin, it muſt be 
writing. The law ſo much favoured the inheritance in 
ſeſerence to the * by will, that if there was any 

| thing 


od, This caſe was argued in the exchequer- chamber HENRY VIII. 


to give and to ſell as he pleaſes, had been conſtrued a fee- 


ſes appeared to be ſuch, So here the teſtator muſt have 


ould be ſold by their repreſentatives, that being the only 


e power, becauſe it was the teſtator's intent that thoſe 


e chief. juſtice of England ſhould ſell the land, it muſt 


oa certain act; and as that related to the diſpoſal of land, 
nd ſo required more circumſtance than the diſpoſal of per- 


Irictly on that account; for a perſon might give a verbal 
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HISTORY OF The 


thing uncertain and doubtful, the land would go to the he 
Thus if a will was, that H. ſhould ſell land, and he die 
SOT before he had fold it, it ſhould not be ſold at all; for the le 
of H. could not fell under the words of the will, it bein 
a truſt in H. which if he did not perform according to th 
will, the land would go to the heir of the teſtator. Aga 
if a teſtator Grected that B. and C. ſhould fell his land, 
could not alone ſell it, becauſe the trüſt was joint. Th 
fame of a letter of attorney to twb to make livery, on 
could not make it; and if to one, he could not transfer th 
truſt to another. If I deſire a perſon to ſeal an obligation fo 
me, he could not authoriſe another to do it. 
_ preſent caſe, the two executors could not, much leſs coll 
the one who ſurvived; give the truſt to ober namely 
to their executors. | 


As to the intent of the teſlator; they ſaid; that could b. 
carried no further than his words would ſupport i it; fot 

h every one muſt allow, that where a will authorized ſuch; 
prior of ſuch a mayor to ſell his land, and there was no 
ſuch mayor or prior, that the land could not be ſold, not. 
withſtanding it was the teſtator's intent that it ſhould, 
many caſes a will failed of its intention, either on account 
ol the uncertainty who was to execute it, or of the perfo 
who was to execute it failing ; as if a teſtator had willed 
that his executors ſhould ſell his land, and afterwards forgot 
to name any, or willed that it ſhould be ſold, but did not 
2 by whom ; in all theſe caſes the will would be ſo far 
id. But if land was to be ſold by the heir of B. tis 
was ſuch a general term as would include every heir to the 
twentieth degree; as well ex parte matris, as ex parte patris; 
but if B. died withbut heirs; or was EIT the land 
could not be ſold, 


Tux teſtator, in the preſent 8 "IR ati que t oe th 
juſtices took occaſion to conſider the deviſe in that light ; 
and it was agreed by all of them, that before the flat 
2 Rich. III. a will of land made by him who had the uſe wa 


So in tle 
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ENGLISH LAW: 


ot good, unleſs the feoffee would concur in ſubſtantiating 
and now, they ſaid, it was only by equity of that ſta⸗ 
e that a will by ceſtui que uſe was good. They ſaid, 
it when this power was given to his executors, the term 
xutors was a deſcriptio perſonæ, and did not mean all 
ons who by law might become executors, as by ſtat; 
Ed. III. c. 5. executors of executors ; and they ſaid, 
W this caſe, if A. and B. had declined adminiſtering the 
Fs, they, though not really en might Ril ſelf 
nder the power *. 
oc were the arguments on both fin of this 
eſtion. It was probably owing to this ample diſcuſſion 
it the parliament, about two years after, came to 
reſolution to remedy the conſequences which followed 
om ſome of the opinions here delivered for law. It was 
clared by ſtat. 21 Hen. VIII. that when one or more of 


e others who had might ſell. This, however, left un- 
uched almoſt every thing delivered above ; which, after 
e agreement of ſo many judges, muſt be conſidered as the 
w of the time. It ſeems too as if this ſtatute ' had 
en conſtrued by equity fo as to authorize certain acts 
nich were not legal on the principles of the above reſolu- 
of the judges. In the thirtieth of the king, where land 
as tobe ſold by the executors after the death of F. S. and the 
ator made four executors and died, and then two of the 


ne for lelling was but juſt then l >; and that was 
ſo the opinion of Brooke ©. | 

Taz next object is the juriſdiction of courts. The 1 
rations and innovations that were made in our judicial 
ity by parliament have already been related. Henry 


ents will OE contribute to give a new turn to the 
19 Hen. VIII. g, E 30 Hen. VIII. New Caſes, 8 1. 


0 Hen, VIII. New Caſes, 8 2. 
practice 


e executors refuſed to take upon them the adminiſtration, 


kecutors died, and then F. S. died; it was held by ſome, 
lat the two ſurviving executors might ſel], becauſe the 


ade others by his own authority, The natural courſe of 
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HENRY VIII. neſs ; and in what manner that was increaſed by the dif 
of real actions, and the increaſe of actions upon the cal 


The court of 
chancery. 


upon the caſe againſt an hoſtler, for a horſe ſtolen out of 
common inn, would not lie in the king's bench; t 


chancery would give relief in covenants made witho 


an obligation was ſued in a county where. the deed was nd 
: ute e the obligor brought his bill, ſurmiling, that b 
ſuch foreign ſuit he was ouſted of divers pleas which bt 


in equity 3 which was, we may ſuppoſe, by injunction”. 


Choſe to exerciſe | his equitable authority over every thing 


finding himſelf loaded with the number of petitions, often 
full . untrue ſurmiſes and frivolous complaints, he gre# 
- weary of attending to all theſe himſelf ; and therefore, & 
well for his caſe at all times, as to provide perſons to ip 


HISTORY OF THE 


practice and proceedings of courts. We have feen hy 
the king's bench had acquired an acceſſion of civil hu 


But with reſpect to theſe, they made ſome diſtin 
Some of theſe were conſidered as not proper ſubjeds 
cogniſance here, It was held in this reign, that an acid 


ſame opinion prevailed where a perſon negligently kept h 
fire a; and in ſome dther inſtances. - | 


Ir is ſtated by a writer of this reign, that the court « 


writings, if there were ſufficient witneſſes to prove them 
and difcovery of evidences might be obtained there, whe 
the plaintiff knew not the certainty of them, or what the 
contained. A ſingular piece of equity was adminiſtere 
in the following inſtance, which is mentioned as 
common courſe of relief in that court. A man bound i 


might have had, if the action had been brought in the pro 
per county: this was conceived a proper ſubject for reli 


Tur; Jur iſdiction of this court Was greatly enlarged dur 
ing the time that cardinal Wolſey preſided there. Ht 


which could be a matter of judicial enquiry. At length 


ply his Pg when Peent on Fein avocations, he cake 


4 Div, Ac CP Ibid, | 


fout 


ENCLISH' LAW. 


fur courts to be erected by commiſſion from the king. 
One of theſe was held at Whitehall ; another before the 
king's almoner, Dr. Stokeſby, afterwards biſhop of London ; 


ca third at the treaſury-chamber ; ; the fourth at the rolls, be- 
tio ore Cuthbert Tunſtall, who was then maſter of the rolls, 
is and uſed, in conſequence of this appointment, to hear cauſes 


there in the afternoon ©. 

Ta1s was the firſt inſtance of the maſter of the rolls 
hearing cauſes, he having before been only the principal of 
that council of maſters aſſigned for the chancellor's aſſiſt- 
ance ; nor is there any notice of a perſon being authoriſed 
to hear cauſes in the chancellor's abſence till now, when 
not only the maſter of the rolls had this delegated juriſdic- 
ion, but alſo the ſeveral courts juſt mentioned. 


high hand ; entertaining in one department or other com- 
plaints of amo every kind, and deciding with very little re- 
gard to the common law. This conduct in his judicial 
apacity furniſhed grounds of accuſation againſt him, when 


his great miniſter's offences. He was charged with hav- 
ing examined many matters in chancery after judgment 
given at common law, and obliging the parties to reſtore 
hat was taken under execution of ſuch judgments 4. 4. He 
as accuſed of granting injunctions without any bill filed; 


eprimanding them f. There is no mention of theſe courts 
hich he had procured to be eſtabliſhed ; and which, pro- 
ably, at that time were thought perfectly legal under the 
King's commiſſion. After all, notwithſtanding theſe com- 
plaints of the cardinal's adminiftration of juſtice, he has the 
reputation of having acted with great ability in his office of 
aancellor ; which lay heavier upon him than it had upon 


* Hiſt, Chance. 5 3 | + Articles againſt Wolſey, 21. 
Articles againſt Wo olley, 20. * Ibid, 26, 4- laſt. 92. 


Taz cardinal maintained his equitable juriſdiction with 


rticles were exhibited containing an enumeration of all 


and when thoſe would not do, of ſending for the judges and 


Vor. . 4 3 B b 84 fe | any 
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| rather below it. It is faid, that fir Thomas More 
in 22 Hen. VIII. read all the bills himſelf; that o 
ſome of the days in term there was no | cauſe nor mo 
tion; and that at one time he had aQually diſmiſſed 


The chaacerr, 


any of his predeceſſors, owing to the too great eaſe wi 


to the dictates of his conſcience, ſome perſons were cu- 


this point they ſeem to have rigidly exacted a ſcrupulou 
exerciſe of his duty from this judge of equity. It is de- 


ſureties that were afterwards found inſufficient, and the bi 


that judgments in the king's courts ſhould not be examined 
chancellor gave judgment upon vehement conjecture, ot 


was offered him, he was held to be bound in conſcience 
| either to amend his lentence, or make reſtoration to the 


HISTORY OF THE 


which he entertained ſuits, and the extraordinary influx g 
bulinels which might be attributed to other cauſes, 


Tris ceaſed with the removal of the chancellor; ani 
the buſineſs there ſoon ſunk to its natural level, perhaps 


every cauſe in his court. The ſtatutes of wills and of 
ufes, in a courſe of time, ſupplied new materials, and fur 
niſhed full employment for the chancellor, who again begai 
to ſtand in need of aſſiſtance; which led to confirming the 
maſter of the rolls in his new judicial authority. 

As the chancellor was to adminiſter juſtice according 


rious to enquire to what duties in the diſcharge of his offic 
the ſame obligation of conſcience ought to bind him. In 


clared by an advocate for this new court, that if the chan- 
cellor granted a ſubpoena without taking ſurety, as required 
by ſtat. 15 Hen. VI. c. 4. and, the matter of the bill being 
found untrue, the plaintiff was unable to ſatisfy the damages 
the defendant had ſuſtained, the chancellor was bound in 
conſcience to yield them. Again, if a bill was brought 
after judgment paſſed in the king's court, and he took 


was proved untrue, he would be bound to render the da- 
mages, becauſe it was enacted by ſtat, 4 Hen. IV. c. 23 


in the chancery, parliament, or elſewhere. $0 it the 


other information without proof, and better information 


Pari) 


with bay ol! all he loft by it. But if he proceeded upon proofs CH A P. 
ix oth at turned out to be untrue, no redreſs need be made, be- *. 

cauſe he had reſorted to that trial which was appointed by KEN RY VIII. 
law: for the better opinion ſeems to have been, that the 


* chancellor was to determine ſecundum allegata et proldta, 

ore Yen not according to his conjectures and ſurmiſes, as ſome 

eld, under an idea of reaching the real truth of the caſe ; 

mo! and if was deen held, that if a perſon had no proof 

7) witneſs, in writing, or otherwiſe, he could have no re- 

| ni in chancery. "The chancellor, however, might fo | 
a exerciſe his diſcretion; as, upon a very ſpecial cauſe; [ 
820 and not otherwiſe; to admit a perſon, as well after publiſhing | | 
"+ WY of witneſſes as before, to alledge any new matter that had | 


recently come to his knowledge. For the like purpoſe; 
a great latitude in pleading was allowed. They held alſo, 
mat he might ſuffer the parties to change their demurrer, 
which was not allowed in any other of the courts: Again, 


— Be Er nA Dnc + <t -obee er ore ns 
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a double plea, or departure in pleading, or two pleas, where 
one went to the whole bill, were conſidered as no irregu- 
larity in chancery ; for the truth was to be inveſtigated by 
any pofſible means, except ſurmiſe or conjecture. 

Some went fo far as to make the chancellor liable in 
conſcience if he granted a ſubpoena on a matter cogniſable 


ing | 
get common law ; others made a diſtinction where the mat- 
| of tc: was apparent; and where it was doubtful; others would/ 


oht make him anſwerable for unneceſſary delays in ſuits. But 
al theſe were refinements that ended in mere ſpeculation; 
bil for the chancellor, being a judge of record, was not com- 


pellable by law to make amends to any one for ertors of 
Judgment, or for any judicial proceeding directed by him s. 
NoTwITHSTANDING the chancery was now long eſtas 
blſhed in poſſeſſion of its equity-juriſdiftion, there were 
not wanting advocates for the ancient common law, who 
took upon them to controvert this novel practice by ſub- 
pena: this led t to a diſcuſſion, in which the nature 0 this 
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- ſubpcena. Again, if the known law of the realm was to 
be over-ruled by the diſcretion of one man, what depen- 


mon law; who, truſting to their own ſagacity, thought 
they could correct with eaſe what appeared to them to be 


ever looked into the Natura Brevium would find, that the 


the common law of the realm in favour of a particuly 
perſon, who by ſome negligence or folly had diſabled hin. 


ſelf from obtaining redreſs in the uſual courſe of proceed. 


how the chancellor dared to iſſue writs of ſubpoena to ie. 


king's judges, but not by the chancellor; all which ws 


rion of deciſion in this court, being too variable and un- 


mon law, would ſurely have been inſerted there for the in- 


HISTORY OF THE 


. was canvaſſed on both ſides very irenuouſy 
but with very different force and ſucceſs. 


THost who queſtioned this new — 1 contended, 
that it was unreaſonable for the chancellor to diſpenſe with 


ing: that what was ſo done in the chancery was contrary 
to the common law; and if it was right and lawful, the com. 
mon law muſt needs be abrogated, for two contrary lays 
ought not to prevail at the ſame time. They marvelled 


ſtrain perſons from obtaining redreſs at the common lay, 
which the king himſelf could not do by law. The judges 
were ſworn to adminiſter the law indifferently, which the 
chancellor was not; the ſerjeants were ſworn to ſee the 
king's ſubjects juſtified by the law, determinable by the 


contravened, if any man could be ſtopped from his ſuit by 


dence could the ſubject have? conſcience, the great crite- 


aſcertained to be a rule of judicial determination. 
THEY attributed the great licence of chancellors to thei 
being moſt commonly ſpiritual. men, ignorant of the com- 


defective in the ancient law of the realm. And yet who- 


common law had provided remedies for moſt of the inju- 
ries that could be ſuſtained, although there was no mention 
of any writ of ſubpœena; which, if authoriſed by the com- 


ſtruction of ſtudents. Finally, they contended that the 


whole OT by ſubpcena was in wr violation of 
ſtat. 
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fit. 20 Ed. III. by which neither the ehancellor, nor any © HE P. 
other, ought to ſend any writ or writing to any juſtices to a 
prevent their proceeding according to the common law of HENRY VIII. 
the realm; for, ſaid they, it is the ſame miſchief to ſend 

uch writ to the party, as it was before that ſtatute ta ſend 

it to the juſtices ; and ſuch writ could not be juſtified any 

more in the one caſe than the other. In all theſe attacks 

upon the court of equity, they never failed to invei igh againſt 


ENGLISH LAW. 


"WW uſes, as a crafty and illegal innovation b. 
ws 
00 Ox the other fide it was alledged, that writs of ſubpœna 


had iſſued during the times of ſo many chancellors both 

N biritual and temporal, in the reigns of ſo many kings, that 
it muſt not be preſumed that they acted without good au- 
thority of the king and his council, and with the knowledge 
of the whole realm. That it appears from reports of years 
and terms, that the chancellors in matters of doubt had 
called in the advice of the judges, who had given their ſanc- 
tion to the application of this writ, They alledged the 
ſat, 17 Rich. II, giving damages, and ſtat. 15 Hen. VI. 
requiring ſureties of the plaintiff, which were parliamentary 
recognitions of the authority aſſumed by the chancellor. 
And as to ſtat, 2 Ed. III. c. and ſtat. 20 Ed. III. c. 

they ſaid, the ſubpoena was always directed to the party, and 
not to the juſtices ; and therefore, when the party ſur- 
ceaſed to call upon the juſtices for further proceſs, they 
ſurceaſed to give it him; but if it was directed to them, 
they need not pay obedience to the writ. 


As to the objection, that giving relief in chancery con- 
trary to the common law was ſetting up two laws in the 


" Theſe Cilia are contained Jermyn, written in anſwer to the 


Henry VIII. intitled, A Repli- 
„cation of a Serjeant to certain 
ho Points alledged by the Student 

in St, Jermyn's Dialogue ;” 
thor which follow are contained in 
* manuſcript tract aſcribed to St. 


in a manuſcript tract of the time of 


and 


B b 3 


ſuppeſed Serjeant, and in ſupport 
of what had been alledged in favour 
of the court of chancery. Theſe 
two ancient pieces are printed in 
the firt volume of Mr. Hargrave's 
Collection of Law Tradts, 


king- 
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0 A P. kingdom, they laid, that although a man ſhall not at cam. 


well as the chancellor that a payment diſcharged the debt 


of the law of long time uſed, they could not admit payment 


was due upon it. So the ſuperior courts had reſpeQiively 


| might in ſome caſes be reverſed without a writ of error, 
but never in the king's bench: in the former court, upon 


the rule of law ſhould {ill prevail in the courts of common 


liberty to proceed without the reſtraint of it. 


king, they ſaid, the king? s oath was, that © he ſhall grant 
0 hold the laws and cuſtoms of the realm;“ but if the 


HS TOR Y O'F-T HE 


mon law plead payment of an obligation without writing, 
but in chancery he ſhall, yet the Jaw in both Courts, as to 
the right of the debt, was the ſeme. The judges | Knew az 


in reaſon and conſcience ; but by the maxims and cuſtoms 


only as a ſufficient plea, though they did not pretend that 
ſuch maxims and cuſtoms extended to all courts. In 
like manner, in an aclion on an obligation under forty 
ſhillings in the county, hundred, or court-baron, the de. 
fendant might wage his law; and in London he might 
confeſs the deed, and pray that it might be enquired what 


different cuſtoms. Thus in the common-pleas an outlawry 


the firſt default on a ſcire facias, execution was awarded; 
but in the latter, an alias uſed to iſſue. Why, therefore, 


might not certain rules hold in chancery, that didnotholdin WMV 

the king's bench and common-pleas ? F urther, the cha-. 
cery n from itſelf in practice; ſor if an officer was to 

| ſue there by privilege on an obligation, payment could not Mie 

be pleaded, any more than in the king's bench or common- WP 

f 


pleas, without writing ; but the defendant muſt pray an in- 
junction, and go on by bill and ſubpœna. It ſeemed, 
therefore, to them to be an advantage to the ſubject that 


law ; but that the court of equity in chancery f ſhould be at 


As to the chancellor preventing by this writ the pro- 
greſs of ſuits, which could not lawfully be done by the 


laws and cuſtorns of the realm are, as well thoſe in chan- 
gery as thoſe at common law, as they were juſt ſhewn 


ENGLISH LAW. 


and more deeply than the judges; for he muſt form his 
ulgments according to the law of God or of reaſon, or the 
Jaw of the realm, grounded upon thoſe laws. If he erred, 


Ms . b . . . o 
n Wherefore, there was greater fault in him than in the judges z 
tor th-ſe grounds of deciſion were more evident than the 


general maxims and ſome cuſtoms of the realm. For the 
chancellor need not meddle with the general rules of the 
Jaw, nor with writs, nor forms of pleading, which conſti- 
tuted the greateſt difficulties of the law. They thought 
the reaſon why no writ of error lay upon a judgment gi- 
ven on ſubpcena by the chancellor, might be, becaule the 
law preſumed that no man could err contrary to laws fo 
plain and evident; and if he did err, he was bound to re- 


of the common law; for judges might ſometimes give 
judgment againſt their own knowledge, but the chancellor 
was never bound ſo to do; not being bound, as they were, 
to any ſpecial forms of trial or proceeding. Fig 
THEY contended, that no danger was to be apprehend- 
ed from the diſcretion and conſcience of one man, when 
put in contraſt with the judgment of the common law; 
for the chancellor was always a perſon choſen by the king 
for his ſingular wiſdom and integrity, and he was to be go- 
verned by the law of God, of reaſon, and of the realm, 
not contrary to the two former laws; and by theſe rules 
he was to order his conſcience. Thus if, before the ſta- 


lor was bound to determine this will to be void in con- 
ſcience, becauſe it was void in law. So that it was not a 


mind, but a legal diſcretion dictated by the abovementioned 
conſiderations that was to govern him in his deciſions. 
They denied that the common law had provided ſufficient 

V 


form it, or to make reſtitution, more ſo than the judges 


tute of wills, a man deviſed his land in fee, the chancel- 


ſerupulous or capricious determination of the chancellor's 
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to be, then the chancellor might adminiſter juſtice by CHAP, 
ſübpena. And though the chancellor was not bound 
by oath to do juſtice, yet he was bound by conſcience, HENRY VIII. 
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* he — P. redreſs for all injuries in the common-law courts, without 
the aid of conſcience ; and they ſaid it was no objection toi 
HENRY VIII. the writ of ſubpœna, that it was not to be found in the 
Natura Brevium, that work being defective in many othe 
particulars ; not containing the action upon the caſe, writ 
of forcible entry, and many others, which were undeniably Wiſh 
warranted by the common law. f 
WE may cloſe what is here ſaid of the court of equity 
by a paſſage in the life of a very eminent chancellor, wor: 
has been before named. Sir Thomas More being informed 
that the judges had expreſſed their diſapprobation of the 1 
injunctions he had granted, cauſed a docket to be made of en 
every injunction, and the cauſe of it, which he had grant. e. 
ed while he was chancellor; and inviting all the judges oiW1 
dine with him, in the council-chamber at Weſtminſter, he 
introduced the ſubject after dinner; when, upon full dif. 
| cuſſion of every one of them, the judges confeſſed that he Wii 
could have acted no otherwiſe. He then offered, that i 
the judges of every court, to whom it more eſpecially be. 
loaged, from their office, to reform the rigour of the law, Mili 
would, upon reaſonable conſideration, by their diſcretion, 
and, as he thought, they were in conſcience bound, mit- 
gate and temper the rigour of the law, no more injunc- r 
tions ſhould be granted by him. To this they would make Wii 
no engagement; upon which he told them, that as they Wi: 
themſelves forced him of neceflity to iſſue injunctions WW: 
to relieve the people's injuries, they could no longer blame n 
him. We are informed, that afterwards, in a confiden- e 
tial converſation, he accounted for the backwardneſs of tie 
judges in the following manner: "Fhit they ſaw, how, bv 
the verdict of a jury, they might transfer all difficultis Wi: 
and odium from themſelves to the jurors, which they con- u 
ſidered as their great defence and ſecurity; whereas the n 
chancellor was ae to ſtand alone the aſſault of ever 
malignant obſervation k. 


Harz. Tracts, vol. J. 337. 35k» * ara s Life of Sir Tho, Mr, 
ra: 1H 
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Taz court of requeſts begun in this reign to be 
rengthened by al particular commiſſion, and to riſe into 


out 
i to 
the 
her 
vrit 
by is king; for this court had not then acquired ſo much no- 
ice as to be mentioned by the book Of the Diverſity of 
Hurts, written in that year, It is not mentioned in the 
reatiſe of St. Fermin, called “Doctor and Student,” 


at. 32 Hen. VIII. c. 9. puniſhes perjury committed there; 
ind Lambard ſays, he had ſeen the Book of Entries be- 
onging to this court, in a regular ſeries from the 8th of 


tofWicnry VIII. 

he Tais court was derived from that grand ſource of judi- 
i. ture which we have fo often . as reſiding in 
bee king, to be exerciſed in ſuch caſes as were not provided 


or in the ordinary courſe of juſtice. As ſome of the 
omplaints preferred to the king were referred to the coun- 
l, ſome to the parliament, and ſome to the chancery; 
o others, particularly petitions offered by poor perſons 
ind thoſe of the king's houſhold, were referred to ſome one 
or two of the council, with a biſhop, ſome doctors of the 
vil and canon law, and ſome common lawyers, who were 
alled Magiftri d libellis Supplicum, or, Maſters of Re- 
g/. "Theſe perſons uſed to hear and determine them accord- 
ng to their beſt judgment and diſcretion. This ſpecies of 
opniſance had now grown into a court of ſome conſequence, 
rtaking of the nature of the chancery as to its meaſure 
f deciſion ; but ſill confined to the ſuits of poor perſons, 
and thoſe of the houſhold; which qualifications were uſually 
uggeſted in the bills of complaint ®. In that character it 
ubliſted for many years, till it was aboliſhed, like others of 
like equivocal nature, by . 2 


Lam. Archeion, 228. Ibid. 221. 2 Namely, by ſtat. 15 Car. 
| Tuo 


or in any of the Reports of this reign : tho” we find that 
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cater conſideration than it had before enjoyed. When HENRY VIII. 
thisnew authority was added to it, is not eaſily aſcertain- Court of te- 
d: it is not probable, that it was before the 21ſt year of Auel. 
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HENRY VIII. before Gas, that Henry had eſtabliſhed a tribunal under 


Prefident and 
chuncil of the 
North. 


ſuppreſſion of the leſſer monaſteries, ſome diſturbances and 


of the northern counties, eſtabliſhed, in the 31ſt year of 
his reign, this new juriſdiction. This court, as it wa 


here either of the parties were ſo poor as to be unable to 
purſue the common courſe of legal redreſs; and the judge er 
were to give ſentence either according to the law and 
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Tro' Wolſey s courts fell wh him, we find the king 
erecting ſeveral new judicatures j in the like way. We hae 


the ſtile of The Preſident aud Council in Wales : this was 
done by letters patent, without any authority from parlia- 
ment. Henry erected another court by letters patent, 
called The Preſident and Council of the North, After the 


inſurrections had broke out in Lincolnſhire and Lancs 
ſhire, under pretence of vindicating the cauſe of the in- 
jured churchmen: upon which Henry, in order to pre. 
vent the like commotions upon the diſſolution of the re. 
maining religious houſes, which he then had in contem- 
plation, as well as to preſerve the general order and peace 


formed after the example of the king's own council, had, 
like that, a genera] authority, not well defined: it had two 
commiſſions; one of oyer and terminer; another, em- 
powering them to hold plea of real and perſonal actions 


cuſtom of the realm, or in an equitable way, according 
to their wiſdom and difcretion. This accommodation of 
court to decide civil queſtions without the expence and te- 
diouſneſs of the common law, was conceded in com. B 
pliance with the earneſt requeſt of the rebels themſelve il... 
What other authority the commiſſioners had, uſed to be 
ſet forth in the commiſſion, which generally gave the 


powers of ſuperintendance and enquiry as to the police and Jai 


government of that part of the country. In after-time: 


the commiſſion uſed to be made in a general way, in ore. 


der to conceal thoſe extraordinary powers with which the) 
were to be armed; and contained a reference to fe:ret in 
ſtructions by which they were to be directed, Theſe con: 
z ES | _ cealed 
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exled inſtructions, as they carried in them ſomething ſuſ- 
"cious, excited much clamour at different times againſt 
he very being of this court, and at length contributed to 
its diſſolution o. There was a court called “ the Preſident 
and Council“ erected in the Weſt, by ſtat. 32 Hen. . 

50. with the ſame authority as this in the North, and 
hat in Wales. 


Soca were the courts that were now employed in the 
adminiſtration of juſtice. We ſhall next make a few ob- 
ervations on the perſonal actions now in uſe, having en- 
aged ſufficiently on real remedies in the earlier parts of 
his Hiſtory, The effect of covenants and agreements 
Ks a ſource of endleſs debate in the courts of law ; and 
þ perſonal property increaſed in value, all contracts con- 
ering it became more ſerious objects of litigation. The 
au upon this ſubje& was now better underſtood, and more 
uly explained than in any of the foregoing periods. In 
leꝛding to an action founded on covenants, they had lately 
pot into a conciſe way, which was not approved by 
ome eminent judges. In 26th of the king, in an action 
di debt on a bond for performance of covenants in an in- 
lenture containing many covenants, the defendant had 
ontented himſelf with rehearſing the condition and the 
denture, and then ſaying generally that he had performed 
Il the covenants. This general pleading was reprobated 
rongly by Znglefield, Shelley, and Fitzherbert, who re- 


ad obtuined within the laſt two years; but it was a cor- 
upt method, and he ſhewed himſelf reſolved to ſet his face 
ainſt it 7. 

A roINT of pleading was og apitated on the occaſion 
ff another action on bond for performance of covenants. 
Ihe defendant pleaded that the indenture contained two 


? Namely, by ſtat, 16 Car, I. „ 26 Hen, VIII. 5. 
Ns _ covenants, 


quired, he ſhould anſwer ſpecially how he had performed 
very one, The latter judge faid this manner of pleading 
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covenants, which he ſet forth, and ſhewed how he ha 
performed them; he ſaid there were other covenants, ay 


he recited them; but he added, that he was an unlettere 
man, and only the firſt two covenants were read to hin 
which he had performed, as beforementioned, therefore! 
prayed judgment of the action. To this the plaintiff d 
murred; and the judges were equally divided upon ti 
concluſion of the plea ; Fitzherbert and Brudnell hall 


ing the concluſion to be good, while Pollard and Bru 


maintained the contrary. The queſtion was conſidere 


as turning upon this point, whether the indenture . 


of eſſuapft 
againſt execu- 
Lars, 


void in the whole or in part. Thoſe who thought it w 
void only in part, held the concluſion of the plea tot 


good; for having actually ſealed and delivered it, he coll 


not plead non ef? factum, and at any rate it was his dee 
as far as he aſſented to the contents. The other two judge 


faid, that as only part was read to him, the whole was voil 
and therefore, after ſtating in his plea the ſpecial circum 
ſtances, he ought to have concluded, 7//int non eſt fatunt 


THE action upon the caſe had become ſo common, an 
it had been found ſo generally applicable, that it was lai 
down by one of the judges in this reign, that where 1 
other remedy was provided by the law, an action upal 


the caſe would lie”. Some intereſting points aroſe upd 
theſe actions, whether they were founded on torts, « 
contracts. It was not yet ſettled that the a/ſſump/it woll 


lie againſt executors. A caſe of this kind happened | 
12th of the king: the teſtator had agreed to pay for good 
if the purchaſor did not; upon this promiſe the goods we 
delivered and now an action was brought againſt the ex 


cutors upon the promiſe. The report ſays, it was held! 


all the juſtices, that the plaintiff ſhould recover, for tu 


reaſons ; firſt, becauſe he had no remedy at law but 


this action ; ſecondly, becauſe the plaintiff had delivers 


14 Hen, VII. 235. 14 Hen. VIII. 3. 


; J 
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te goods on the promiſe of the teſtator; and as there 
were ſufficient aſſets, the teſlator's ſoul ſhould not be put 
1 j-pardy by the prejudice his promiſe had done the plain- 
if, To this it was added by Fineux, chief-juſtice, 
at this did not come within the rule of a9 perſona- 
r nuritur cum perſona, which only applied to perſonal in- 
uries, A quære is added by the reporter, whether, if 
x teſtator was living, this action would lie againſt him? 
„ whether he might wage his law in ſuch a caſe?? 

Tars doubt prepares us for an obſervation made many 
cars afterwards upon this deciſion. In the twenty-ſe- 
enth of the king, it was: demanded of Fitz herbert, whe- 
ber a man might have an action upon the caſe againſt 
xecutors for a debt due by the teſtator ; it ſeeming rea- 
able, ſo long as they had aſſets, that they ſhould pay 
the teſtator's debts. To this Fitzherbert anſwered, 
hat he ſhould not have this action, nor any other; for, 
the death of the teſtator, all debts due by ſimple con- 
act died alſo. He ſaid, he was counſel for one Clement, 
i the twelfth year of the king, in an action upon the cafe 
ninſt executors, (the ſame which we have juſt mention- 
d) and that Fineuæ and Coningeſby adjudged the action 
Þ be againſt the executors : But, ſays he, I take the law 
lie dearly otherwiſe, and they did that without any ad- 
ce, upon their own opinions merely. And when he was 
Id that the caſe was reported in that year, he recom- 
ended it ſhould be expunged from the book, for it was 
rtainly not law.. 
alon for his opinion. An action of debt would not lie 
geinſt executors for a fimple contract debt, becauſe the 
ltator might have waged his law; and the executors 
ot having thatprivilege, it was thought reaſonable that they 
ould not be liable to any action. Perhaps he thought this 
tangled action ſhould not have greater efficacy than 


t 


" ol Hen, VIII. c. Il, 2 27 Hen, VIII. 23, 


the 


The learned judge does not give any 
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the following caſe. A man had come to the wife of 
keeper of the compter, and promiſed, if her huſband wol 


abſence of the huſband was good tilt he diſagreed 


and it was argued in arreſt of judgment, that the aQiat 


for ever. Moſt acts of the wife might be thus ratif 
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the ancient remedy ; and that the circumſtance of lam 
wager not lying in this action ſhould make no differency 
Whatever were his reaſons, this opinion of Fitzherl, 
ſeems to have governed the courts in the remainder of thi 
reign ; for in the thirty- ſeventh year, it was agreed tha 
this action would not lie againſt executors . 


'Trs nature of aſſump/i 7t, and the diſtinction betwee 
this action and an action of debt, is a little explained þ 


let one Tatam out of priſon, he would pay tht debt to he 
huſband on ſuch a day, if Tatam did not. She related thi 
to her huſband; who agreed to it, and diſcharged Tatan 
and upon the money not being paid, he brought an ac 
tion of a//ump/it, as of a promiſe to himſelf, This ei 


dence was objected to, as not ſupporting the declaration 


ſhould be debt and not aſſumpſit: but the whole cou 
held the aflumpſit to the wife to be ſufficient to charg 
the defendant to the huſband, and that the action . 
right. They ſaid, that the agreement of the wife in th 


like a ſeoffment to a wife, which would be good till th 
huſband diſagreed, and upon his agreement would be goo 


and made binding in law, by the huſcand's confirmatio 
As to the action, tho” one of the juſtices thought that | 
might have either debt or aſſumpſit, yet the other thre 
were of opinion that he could not have debt, but only th 
action. They ſaid, that debt would only lie where the 
was a contract; and in this caſe, as the defendant had no 
guid pro quo, the plaintiff could. not have debt; but h 
claim was founded wholly on the aſſumpſit; 7, which ſound 
merely in covenant; lo that if there had been a 1 | 


* New Caſes, 7. | 
| woul 
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4114 have had a writ of covenant ; but not having a ſpe- 
alty, he could only have his action on the caſe. They 
collected a caſe which had lately been adjudged, where a 
erfon came with a man to a baker, and deſired him to 


id not; and a ſpecial action being brought upon this 
romiſe, it was adjudged, upon demurrer, that the action 
py ; and they ſaid that debt would not lie in ſuch caſe, 
cauſe there was no contract between the plaintiff and 
kfendant 9, | | 


Ax idea had prevailed, as has bean juſt obſerved, that 
he action upon the caſe was a fort of ſupplementary re- 


ie remedy among the old writs. Conformably with that 
ea, it was argued by the counſel in this caſe, that as the 
lintif could have no action of debt, he ought by no 
cans to be ſupported in this new writ : but the whole 


at a perſon might chuſe which of two remedies he 
ould rather purſue. Thus, if a perſon bailed goods to 
nother, and they were deſtroyed, or ſpoiled, he might 
ave his election between an action of detinue and one on 
ie caſe, It ſhould ſeem from this reaſoning, as well as 
om the caſe juſt mentioned, that though this was a re- 
ech peculiarly adapted to ſpecial caſes, grounded on ex- 
7s promiſes, yet it had become the practice to bring 


[ting the debt to ariſe upon a promiſe to pay, and then, 


mply a legal promiſe» When the validity of ſuch actions 
rounded only upon implied promiſes, was agitated. in a 
blequent reign, many records of this and an earlier pe- 
od were produced, to ſhew that it was no new device 


w 27 Hen. VIII. 24, 


uk but 


nedy to come in aid of ſuch perſons as could find no ſpe- 


ourt denied this; and it was ſaid by one of the judges, 


lis action for the recovery of ſimple contract debts, by 


then a debt was proved, conſtruing ſuch legal debt to 
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re the man ſome bread, and he would pay for it if the man 
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the Eaſt in London; and though in truth the bargain wa 
made beyond ſea, yet they held it well; for in ſuch ; 


to be immaterial®. There appears an action on 


and not by this action; and the whole court laid doi 


, mention made of any ſuch in our books, unleſs the folloy 


of Henry the eighth, in an action upon the caſe, on 


he owed to him for a horſe and cow. 

the thirty-fourth of the king, an action of aſſumpſit on; 
plaintiff was poſſeſſed of certain wine and other merchan 
the plaintiff in. 10ol. if the ſhip and goods did not arti 


_ preſent purpoſe, it may be remarked, that this action lai 


lowing. In an action for a nuiſance in topping a river, ſoi 


entirely, ſo as no paſſage remains, there the remedy | 


2 Rich. 111, fol. 14. 3226 Hen. VIII. New Caſes, 4. 
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but theſe precedents all paſſed ſub ſi e for PORE, is 5 
ing may be conſidered as ſuch : for in the thirty- thin 
aſiumpſit to pay lol. the defendant pleaded that he þ, 
waged his law in an action * debt for the ſame ſum; ay 
this was held a good bar*. e find another action g 
the caſe, for that the Se Bs W N to pay 10l. whid 
Jo return to ſpecial actions of aſſumpſit. We find | 
inſurance of a ſhip : the declaration was, that whereas 0 
dize in a ſhip, the defendant promiſed for 10. to ſatis 


ſafe. Beſides the form of action, which is alone to ou 


the goods, &c. to be in the pariſh of St. \Dunſtan's | 


action as this, which was not local, the place was declar 


caſe, for that the plaintiff had delivered goods to the de 
fendant, and the defendant had promiſed for ten ſhilling 
to keep them ſafe, but did not. This ſeems to be ant 
ther novel action of aſſump/it. . 

Among actions upon the caſe for torts, we find the fol 


to make it riſe on the neighbouring grounds, it was 0 
jected, that the proper remedy was +y aſſiſe of nuiſanct 


this diſtinction: That where a man's way is ſtopyt 


- N 


* New Caſes, 5. ::: Vide 8. „ 34 Hen. VIII. We 7. 


9 


33 Hen. VIII. New Caſes, 5. ' © 
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paſs with difficulty, there it is by action upon the caſe ®. 
fa nuiſance was in the king's highway, and was there- 


particular damage therefrom, might {till have his action on 
the caſe * Where an action was brought for words, in 
aling the plaintiff Heretic, and one of the new learning, 
it was held clearly that it would not lie, being merely a 
ziritual matter; for if the defendant was diſpoſed to juſti- 
y and ſhew in what reſpect the plaintiff was a heretic, the 
temporal court could not judge of it; and it was not like 
here the court had cogniſance of the principal matter, as 


ad called him adulterer, this being a ſpiritual matter, an 
tion would not lie for it. But Fitzherbert ſaid, that 
there things were of a mixt nature, as where a man was 
ad to keep a bawdy-houſe, he might elect whether he 
yould have his action here or in the ſpiritual court. 
They added, that if an indictment of hereſy was found be- 
re any temporal judge, all he could do would be to cer- 


o juſtify, and ſay, that the charge was 7rue, it was not 
nough to ſay, that it was the common report that he Was 
thuf ©, 

Ir there was any doubt, whether an action of aſſumpbſet 
ſed at this time to be brought on inplied promiſes, upon 
buying and ſelling, inſtead of the action of debt; there 
none, that an action had lately been framed to ſupply 
he place of that of detinue : for we find more than one 
ance of ſuch during this reign. Perhaps that juſt men- 
oned, where the defendant had promiſed for ten thillings 
es the plaintiff's goods ſafe, might be reckoned as 
ne inſtance 3 for i in the old WW, that would have been a 


14 Hen, VIII. 1 d 27 Hen. VIII. 14. g 
27 Hen, VIII. 27. e Hen. VIII. 9. 47. vm. 22. 


Vol. IV. S proper 


by aſliſe 3 but where only part is ſtopped, ſo that one may 


fore a public nuiſance, yet every one who received any 


where a man was called traitor, or felon. Again, if he 
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ih it to the biſhop a. Though a defendant was allowed 


Of trover. 


| 
| 
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the plaintiff came to the hands * of the defendant 
e and he waſted them s.“ In this manner did the action 

upon the caſe, in one ſhape or other, ſpread itſelf over many 
of the old writs ; and as it had now become applicable to 


charge on the defendant; and ſometimes the plea ftopped 


| from the following inſtances. Firſt, of aſſumpſit. In an 


pleab. Again, in an action, for that the defendant promiſe 


ſtronger affinity to the action of detinue, were grounded 


m the place of debt and detinue, it grew every day more 


dant's promiſe for ten ſhillings to keep ſafely goods deli- 


that he bought of him; the plea might be, which ſum he 


HISTORY OF THE 
proper ſubject of detinue. But thoſe which ſcem to carry: 


not upon a promiſe, but a dort; and the declaration made 
much the ſame ſuggeſtion as that in detinue. Thus one 
of them charges, © that the defendant found the goods 
« of the plaintiff, and delivered them to perſons unknown!” 
another - that whereas the plaintiff was poſſeſſed of cer. 
« tain goods, the defendant found them, and converted them 
« to his own uſef.” Another was, © that the goods of 


the moſt uſual calls for legal enquiry, by being ſubſtituted 


common. 

Tk ſtyle of pleading in actions upon the caſe conti- 
nued much the ſame as in the former period. It was mol 
uſual to deny that part of the declaration which 1d to the 


there ; at other times, they would add a denial of the 3 
charge itſelf, by way of concluſion. This will appear 


action, which has been before mentioned, on the defen- 


vered to him by the plaintiff, it was held by Fitzbervat WE 
and Shelley, that non habuit ex deliberatione was a good 


to pay 101. to the plaintiff, which he owed to him for a hork 


hath paid to the plaintiff ab/q; hoc, that he promiſed to pa} 
10l. which he owed to the plaintiff for a horſe ; or atjj 


hoc, that he owed 101. to the plaintiff for a horſe l. Tb" 


133 Hen. VIII. New Caſes, 6. h 26 Hen. VIII. New Caſes, 4. 
* Devenerunt ad m. 33 Hen, VIII. Ibid. 5. 
8 34 Hen. VIII. New Caſes, 6. | . 
„ e latter 


ENGLISH LAW: 


luter form of a traverſe confirms the idea, that they con- 
fidered the owing and the Promiſi 1g to pay, as the ſame 
ting; and that where the ow!ng was diſproved, the pro- 
nile was like wiſe. In an action charging that the goods 
of the plaintiff came to the hands of the defendant, and he 
waſted them ; the defendant pleaded, © that they did not 
« come to his hands; and it was held good; upon which 
he defendant gave in evidence, that they were not the 
laintif®s goods k. 

Ix an action for ſhaving eum novaculd immundd et inſalubri, 


waculd immundd et inſalubri modo et forma, In another, 
for not taking care of a horſe, the defendant pleaded in 
e words of the declaration, that he did ſerve the horſe 


nd improvidently in the form the plaintiff had alledged. 


n manucepit, he did not undertake to cure it: For 
egligently keeping his fire, the defendant pleaded, ud 
je ignem ſuum prædictum ſalve et ſecurè cuſtodivit, abſyq; 
hac, that he kept it ſo careleſsly and negligently, that his 
tcighbour's houſe was burnt for want of his care !. 
SOMETIMES they would take the allegations of the de- 
laration by proteſtation, and then conclude with a kind of 
general iſſue : as, in an action for deſtroying a bond in- 


ndant, proteſting that he re- delivered it unbroken and 
ntorn, for plea ſaid, that he was in no wiſe guilty of the 


ere pleas in caſe conceived upon the principle of a juſti- 
cation, in the way of a treſpaſs- pleading; and it was only 
y a traverſe, if ever, that the concluſion was pointed into 


" 34 Hen, VIII. New Caſes, 6. * Raſtel!'s Entries, 7. 
8 [ AP 3. 26. 446 3. 


1 e 2 the 


the defendant pleaded that he did not ſhave the plaintiff cum 


ell and with care, ab/q; hoc, that he ſerved it negligently 


ruſted to the defendant to re-deliver on requeſt; the de- 


reaking and tearing of the writing obligatory =, Thus 


mething like a full denial of the matter charged, and had 
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Again, for not curing a horſe, the farrier pleaded, that 
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preclude the defendant from his wager of law : when, 


ſuch as to be within the compaſs of thoſe remedies, it was; 


Debt and ac. 
compt. 


ſum of money to lay outat Roan in French pruens, and ke 


1 brought againſt the executors of A. alledging that the mo- 


judgment, that the proper remedy was accompt, and not 
| brought, the ſame point was argued in the King's Bench, 
| Fitzjames, Portman, and Spilman, againſt Luke. Ile 


| xeaſons upon which the diſſenting judge ſupported his opt 
nion were theſe. He ſaid, that where money was baile 


. proper remedy in the matter in queſtion? A caſe of 
this kind happened in the twenty- eighth of the king, which 


HIS TOR OFTHE 

the effect of a general iſſue, It was an option in the deſen- | 
dant in moſt actions, whether he would plead the gener 

iſſue of not guilty, or non aſſumpſit, as the caſe might be. 

THe action of debt continued in its former ſtate, ex. 

_ cept that it was broke in upon, and ſuperſeded by the ac. 
tion cf aſumpſit, as has already been ſhewn. In the old 

law, this action had held a ſort of diviſum imperium ove 
contracts with the action of accompt, which alſo in like 
manner with the former loſt ground in proportion as the 

aſſumpſit grew more into faſhion. The principal induce. 

men to recur to the aſſump/it inſtead of theſe writs, was to 


therefore, a tranſaction was ſo circumſtanced, that the 
law would not allow this privilege, there was no reaſon 
for going out of the antient track; and if the caſe was 
Rill uſual to bring debt and accompt. 


I therefore ſometimes happened. as formerly, that a 
queſtion would ariſe, whether debt or accompt was the 


furniſhed ſuch topics as will give a very good idea of the 
diſtinction then made between theſe two actions. A. hal 
ſigned and ſealed a Bill acknowledging he had received 1 
them ſafely ſhipped. Upon this an action of debt wa 


ney was not laid out in pruens: a verdict was found againl 
the defendant ; and though it was alledged in arreſt 


debt, yet judgment was given, and a writ of error being 


when the judgment was affirmed with the, concurrence of 


for 
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for the buying of merchandize, it was al if the money CH AP. 
as not laid out that the action ſhould be accompt; both, * 
or the money and the profit that had been, or might have HENRY VIII. 
cen made by detaining the money; for he was a receiver 
2nd accountable, and no action of debt lay without a 
ontrat, Thus, ſays he, if I become debtor to you for the 
bt of T. S. this does not. make me liable to an action of 
lebt, for it is audum partum. So if I bail to you 20l. to 
gail to B.; here B. for the ſame reaſon, cannot have an ac- 
jon of debt againft you. However, it might be queſtion- 

d, whether the bill would change the nature of the accompt 
pto a matter of debt; but he thought not; though he 
imitted the force of ſome common caſes : as where a 
orſe was ſold, and the vendee made an obligation for the 
oney, there the nature of the contract was deter- 
ined, becauſe he was bound to pay the money according 
the obligatory words in the bond: or where a judgment 
ras recovered ; for there the contract was gone, being 
hanged into a thing of a higher nature. He admitted all 
is; but he ſaid this was a different caſe ; for there were 
this 57/ no obligatory words, nor any thing that pur- 
ted to be an obligation; but the bill was merely a proof 

d teſtimony of the accompt ; and non 2/7 faftum would 

> no plea, as the action was founded upon the receipt to 
nder accompt, and not upon the bill. He quoted a 
lar caſe in the time of Henry VI. where a man 
ought an action of debt upon a contract before the may- 
* recorder of London: the defendant there tendered 

$ Jaw : the plaintiff ſaid it was the cuſtom of London, 
at if a man put his ſeal to a paper, teſtifying a contract, 
ſhould be ouſted of his law-wager ; upon which the de- 
ndant demurred, whether the plaintiff had not by this 

ea abated his own action; ; and it was adjudged by the 
hole court that this well-maintained the action, and did 

dt alter the nature of the contract, but was only 
roof and teſtimony of the contract. He admitted, in the 

k at bar, that if the bill had gone on and faid, © if F 
SC. « fail 
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| They ſaid further, that if money was bailed to one to keep 
for the uſe of the bailor, and it was not contained in a bay 


tract, ſo that the vendee being a brewer, was obliged to bu 
corn elſewhere at a greater price. It was ruled, that the 


-,  * plaintiff;** the word © re-deliver” would have amounted 


fying the receipt, yet by the opinion of all the books, it was 


that if money was bailed to another on condition that on 


HISTORY OF THE 
« fail in laying out the money, it ſhall be re- delivered tothe! 


to ſomething obligatory, as had been adjudged in the time 
of Edward IV. But he thought this bill, as it had ng 
obligatory words, was only a proof of the contract, and 
did not change the nature of it from accompt to debt. 


TE juſtices who were of a contrary opinion, argued in 
this way. They aid, that admitting there was no bill teſt. 


in the election of the bailor to have debt or accompt in ſuch 
caſe. They ſaid, it was ruled in the time of Edward Ill. 


the bailee making aſſurance of certain land by ſuch a day 
he ſhould retain the money for ever; but on not doing fo, 
he ſhould re-deliver it ; if the condition was not performed, 
he was either accountable or a debtor, at the election of 
the bailor. It muſt be the ſame, if money was given tc 
merchandiſe with, or to bail over, as to give in alms ; the 
money in ſuch caſes is the bailor's, till it is given according 
to the truſt ; and he may countermand the gift, and har 
debt for the money. But Fitzjames thought, in this 
caſe, the property of the money was in the bailee till it 
yeſted in the bailor, by the non- performance of the truſt 


or box, detinue would not lie, becauſe the money could not 
be diſtinguiſhed ; but the party might have debt or accompt. 
They ſaid, if plate was bailed to a perſon, and he altere 
it, the bailor might have either detinue or an action upol 
the caſe. They mentioned this to have been decided in 
the time of Edward IV. And in the time of Frowike, chick 
juſtice, they ſaid the following point was argued and ruled; 
A man bought twenty quarters of corn to be delivered 
ſuch a time and place; the vendor did not perform the co 
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endee might have his action upon the caſe, and alſo debt, 
ir the corn; but not detinue, becauſe the property could 
Ot be known: ſo that they thought, in the preſent caſe, 
t was very reaſonable that the plaintiff ſhould have his 
ption of two actions. 

As to the bill, and the form of it, they ſaid, that if it was 


101. of B.“ without any thing more, this would charge 
he executors the ſame as an obligation, and the tel- 


gainſt it. Any memorandum of owing money, or of an 
ccompt or an acknowledgment of a balance due, if ſealed 
nd delivered as a deed, would be a good obligation in law. 
rery man's deed was to be taken moſt ſtrongly againſt 


imſelf, 


ave accompt againſt the executors, becauſe they were not 
377 to the tranſaction, and that debt was the proper re- 
pedy. They therefore affirmed the judgment ; and an in- 
ntion which had been obtained in chancery was likewiſe 
ſolved ; ſo that this matter was, in one ſhape or other, 
termined in three courts . 

WE have frequently obſerved, that in debt, PROTO and 
compt, the defendant was allowed his law-wager in cer- 
in circumſtances, but not in others. How this ſtood at 
reſent, and the manner of pleading in thefe actions, is 
orthy of notice; becauſe we ſhall ſee afterwards that 
us conſideration had great influence in ſettling the me- 
od of pleading in the new actions upon the caſe that were 
bltituted in their ſtead. It was laid down, almoſt in the 


endant might wage his law, becauſe he ſhall not anſwer 
the bailment, but only to the detinue: the ſame in debt 


28 Hen. VIII. Dyer, 20. 118. 


ator would not have been permitted to wage his law 


me way as the law had been underſtood for ſeveral years, 
ain detinue on a bailment by the hands of another, the 
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theſe words, © this bill witneſſeth that 4. borrowed 


Taxy thought that, in x this caſe, the plaintiff | could not 
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upon a contract by the hands of another; though it would 
| beotherwiſe in accompt by the hands of another: and the 


reaſon they admitted this difference in accompt was, be. 
cauſe the receipt might be traverſed ; from which we are 


to collect, that it could not in the two former actions e, 
Again, Fitzher bert laid down this difference: where a man 


came to the poſſeſſion of goods by bailment, and where by 
trover or finding. In the firſt caſe, he was chargeable by 
force of the bailment only ; and it he bailed them over, or 
they were taken from him, yet he was ſtill chargeable to 
his bailor by virtue of the bailment. But if he came to 
them by trover, he was only chargeable on his poſſeſſion; 


and if he was lawfully out of poſſeſſion of them before he 
who had right brought his action, he was not chargeable, 
For this reaſon, in detinue grounded upon a bailment, it 


would be a good plea for the defendant to ſay he found the 
goods and deen them to F. S. before the action 


brought; and he might traverſe the bailment. Though 


Shelley did not quite aſſent to this concluſion, yet he agreed 
with him, that in many caſes the bailment was traverſable 
in detinue ; and he added, that the trover alſo was traverfable 


in ſome caſes : but this was denied by Fitzherbert?, On 


another occaſion it was laid down by the ſame learned 


Judge, that in accompt, on receipt by his own hands, even 


though a deed was ſhewa teſtifying the receipt, yet the de. 


fendant ſhould be admitted to wage his law: the ſame in de- 
tinue; for notwithſtanding the bailment was by deed, jrt 


the detinue is the cauſe of action a. To reconcile what 
is here ſaid of dztinue with what was laid down by Fitz 
herbert before, he muſt be ſuppoſed to mean here a bail- 


ment by the hands of another; and that this, though prove 


by a deed, might yet be diſcharged by wager of law, be. 


cCauſe he was, according to what is here ſaid, only to anſwer 
to the detinue. Theſe rules will be found to govern the 


S vid. ant. val. III. 405, 5 7 27 Hen. VIII. 13 
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ding in the new actions upon the caſe, which have 
been mentioned as coming in the place of detinue and 
TE 2” . 

Tuz alterations made by ſtatute in the criminal law 
ring this reign were very many and very important: 
e determinations of the courts may be compriſed in a 
aller compaſs. A are ſome which are worthy of ob- 
ration. 

Tas principle which governed the 3 in the 


lawful to kill an outlaw, ſeems to have had no influence 


lo 
1; With chat aſſembly in a fimilar caſe at this time. In 
he Ben. VIII. it was agreed in parliament, that it was 


t felony to kill a man attainted in a premunire ; for, ſays 
e report, ſuch a,. one is out of the king's protection, which 
the fame as if he was out of the realm and government of 
e king; though it . be otherwiſe of one attainted of 
lony. | 
AMMAN was arraigned upon an indictment. for murder: - 
on the trial, the jury found him not guilty of the murder, 
guilty of homicide or manſlaughter ; and the judgment 
ren in the king's bench was, that he ſhould be hanged. 

nother caſe of the ſame kind was determined in the ſame 
ay by all the Judges. The reaſon given by the report is, 
at manſlaughter is comprehended in murder*, From 


t defined ; nor indeed did there ſeem to be any direQion 
which a line could be drawn, till ſtat. 23 Hen. VIII. 


e form of which expreſſion ſeems to intimate that there 
ght be a murder without malice prepenſe. It is certain 


legal import; We the diſtinction plainly n 
" Vid, ant, vol. II. | ; Bro. Cor. 157 Bro. Coron, 222. 
G: 


inning of Edward III.'s reign *, when they declared it 


IS one ſhould be led to conclude, that the preciſe mean- 
g of murder, as diſtinguiſhed from other killing, was not 


d taken away clergy from murder with malice prepenſe; 


out 
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Manſlau chter, | 


at, after this act, murder was more exactly defined as to 


ox. * 
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ted to plead that the deceaſed aſſaulted him, and that he 
killed him ſe defendendo; but ſhould plead not guilty, and 
give the ſpecial circumſtances in evidence ; and if it ap- 
| peared fo to the jury, they ſhould acquit him. Na 


The way, therefore, was to plead the general iſſue. 4 


greater, and therefore that an appeal would not lie; and ſ 


eighteenth year of the king, it was propounded by tie 


time, as we ſhall again ſee in the reign of queen Mary, 


that if a man was killed in jouſting, or in play with ſwol 


the command of the king *. 


| (fays the book): murder could not be juſtified, and the 


it high-treaſon to poiſon any one. A woman had poiſonel 
her huſband, and the heir brought an appeal of murder 
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out by this ſtatute was not obſerved by the courts for ſons 


Ir many perſons were concerned in the commiſſion 
an unlawful act, and a murder was committed by one, 1| 
were conſtrued to be principals i in the fact. Thus, if 
twelve or more went to do a robbery, make a riot, affray 
or the like, and one of them entered into a houſe and kill 
a man, the others were all principals in the murder. Suc 
was the caſe of the Lord Dacres, who (together with Man 
tel and others) was executed, becauſe one of the company 
killed a man as they were hunting together®. Tt was hell 


and buckler, it was felony, notwithtanding it had been at 


IT had been agreed by the juſtices of both bench tha 
in an appeal of murder the defendant ſhould not be permit 


was he allowed to have this plea, with a traverſe 
the murder; for the matter of the plea was murder 


traverſe could not ſtand when the inducement to it failed!, 


queſtion had ariſen upon ſtat. 33 Hen. VIII. which mak 


It was contended, that the leſſer offence was merged in the 


it was held by the court *. 
Sow queſtions aroſe on the nature of larceny. In the 


chancellor to all the Juſtices, whether if a man took pes. 


„Lede 161. Mow VL Bro, Cor,171, , New Cafes 21. 
Nen Ga 22. | 2 IT Hen, YIII, Dy. 30. 4 


cocks 
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xks, that were tame and domeſtic animals, it was felony. 
he opinion of Fitzherbert and Englefield was, that it was 


wes in a dove-houſe; and if the young of ſuch doves were 
ken, it was no felony. The fame of herons taken out of 
e neſt ; of ſwans, bucks, hinds, which were domeſticated ; 
hares taken out of a garden ſurrounded with a wall; the 
me of a maſtiff, hound, or ſpaniel ; or goſhawk reclaimed ; 
r they were more for pleaſure than profit; which was 
je caſe with a peacock, They agreed, that fruit taken 
om a tree, or the cutting of trees or corn, was not felony ; 


owever, Fitzjames and the other judges were of opinion, 


lony could be committed ; ſo that it was at length agreed 


on aroſe upon the ſtat. 21 Hen. VIII. c. 7. concerning 
rvants embezzling their maſters' goods, It was aſked, if 
perſon deliyered an obligation to his ſervant to receive 
e money due upon it, and the ſervant received and went 
may with it, converting it to his own uſe, whether this 
as within the meaning of the ſtatute; and it was thought 
dt, becauſe no goods were delivered, an obligation not 
ing a valuable thing, but a choſe in action. And 
rl-field ſaid, if a perſon delivered to his apprentice wares 
merchandize to ſell, and he ſold them, and went away 
ith the money, this was not within the ſtatute ; becauſe 
had the money by the delivery, of his maſter, nor did 
go away with the thing delivered to him. Yet if one of 
y ſervants delivers my goods to another of my ſervants, 


is ſhall be conſidered as my delivery; and if he goes off 


a 12 Hen. vil, 2. 


ough it would be different, if they were before ſeyered. 


at peacocks were of the ſame nature with hens, capons, 
eſe, or ducks, of which the owner had property, they 
wing animum revertendi, unlike fowls of warren, as 
eaſants, partridges, and conies, of which it was clear no 


at felony might be committed of peacocks . A queſ- | 
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Of trials in 
two counties. 


to have doubted whether obligations might not be conf 
' HENRY y111, dered as goods within the act; for a gift of omnia @ bona 
catalla would paſs all obligutions'®, a 


have been of very little uſe in aſſiſting towards bringiny 


ſuſpicion of felony, unleſs upon a ſuſpicion of his own 


bailiff was not to diſpute his authority, but give obedience 


any ſtrained fiction, be iſſued againſt felons, and anſw 


| ſtroke he had received in another county, and the hel 


the clerks, that if a man died in London of a ſtroke 1 
ceived in Middleſex, the trial, according to common proc 
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with thn, it is within the ſtatute. And Piu herber ſeem 


Ix the practice of juſtices of the peace was agree 
to what was laid down for law in our courts, they mi 


offenders to juſtice. Upon a juſtification under the v 
rant of a juſtice, in 14th of the king, it was ſaid by Fi 
Herbert, that a juſtice of the peace could not make a wa 
rant to take a man for felony, unleſs he was before | 
dicted. Brudnell, the chief-juſtice, aſſented to this; b 
faid he might make a warrant for keeping the peac 
Brooke ſaid, that the juſtice could not even take one f 


much leſs could he make a warrant for that purpoſe. Bu 
they all agreed in holding the officer juſtified ; for a juſtia 
being a judge of record, and having a ſeal of office, tht 


to the command of the warrant, and execute it ©. Aft 
all, it ſhould ſeem that a warrant for the peace, whid 
the judges here pronounced to be lawful, might, withc 


all the purpoſe of apprehending for felony. 
THE old debate upon the locality of trial was not 
quieted. A man died in the county of Cambridge di 


brought an appeal in the county of Cambridge. 118. 
court of king's bench were of opinion, that the juſ 
ſhould come from both counties, according to a caſe i 
the time of Henry VII. Upon this, it was obſerved ij 


tice, was by a jury « of Middleſex. The court faid d 


> 26 Hen. VIIL, Dyer, 5 . © 14 Hen. VIII, 16. 
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em different caſe, becauſe London and Middleſex could 


the jurors of both counties were obliged to come up to 
e king's bench. A ſimilar queſtion had ariſen, a few 


s laid in Wiltſhire, and the procurement and abetting 
London : the appeal was brought in Wiltſhire againſt 
e acccllaries, and it was objected to for that reaſon. Af- 
much argument on both ſides, the opinion of the court 
"IWF, that the appeal ſhould abate. They laid it down as 


re the action ſhould be brought. They admitted, that 
ere goods were taken feloniouſly in one county, and 
ried into another, the appeal might be in either, becauſe 
property was never diveſted out of the poſſeſſor; but 
yas otherwiſe where goods were ſo taken by a treſpaſſor, 
there the property was in the treſpaſſor by the taking, 
| diveſted out of the owner; ſo that the ation mult be 
the firſt county, where the treſpaſs was alone committed, 
ey put the caſe of a ſtroke in one county, and the death 
another ; but ſaid, that in this caſe there could not be a 
in both counties, becauſe thoſe of London could not 
with foreigners, as had been laid down in the former 
:*, The offence of the acceſſary was therefore conſi- 
ed ſo ſeparate and diſtin from the other, that he was 
de proceeded againſt where he committed his crime. 

[HE above were inſtances of joining juries of different 
nties, where an appeal was brought, and the iſſue was 
de tried, But we find it laid down, generally, that 
only an appeal, but an indictment, might be brought in 
er county, where the goods were ſtolen in one county, 
carried into another f, upon the ground of its being a 
ny in both counties. The above caſe of the acceſſary, 
re a difficulty certainly remained, and the other points 


32 Hen. VIII. Dyer, 46. 8. f f 34 Hen. VIII. New Caſes, p. 73. 
ag? Hen. VIII. 38. 5. | | 


join 4. In theſe caſes no niſi prius uſed to be awarded, 


ars before, on an appeal for a robbery. The robbery 


eſtabliſhed point of law, that where the tort commenced, 
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The eccleſiaſti- 


cal court. 
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of ſtealing and killing in two counties, which were nt 
ſettled to the mind of every lawyer, occaſioned an act 
the next reign, which has directed how trials ſhould 


had in ſuch caſes in future. 
 WaiLE the king and parliament were engaged * 


ſtroying the Pope's authority, the juriſdiction and pradli 


of the eccleſiaſtical court was not leſs queſtioned by: | 
ranks of perſons. The proceedings for hereſy were car 


ried on with ſuch zeal as to be open to much odium, andth 
courſe in which thoſe matters were conducted, was there 
more expoſed to obſervation and cenſure. Ihe branche 


the eccleliaſtical practice which was viewed with mol 


jealouſy, was the proceeding ex officzo. This method « 


proſecution was conſidered by the common-lawyers in n 


better light than an abuſe of all law and juſtice. It we 
on the other hand, defended by the authority of preſcrig 


tion, and upon grounds of expediency. Theſe topics we 


very fully diiculied in print by perſons of ability and emi 
nence. Ihe chief of thoſe who entered into this contre 
verſy, were St. Jermyn, and Sir Thomas More; the for 
mer carrying on the attack, whilſt the latter defended thi 
eſtabliſkcd order of proceeding. 
ON the one hand, it was complained, that oorfaile we 

brought before the ſpiritual judge for hereſy, without know 
ing who had accuſed them; and were thereupon obliged 


ſometimes to abjure, ſometimes to do penance, or pa) 
great ſums for redemption thereof; all which grievance 
were aſcribed wholly to the judge and officers of.the court 


who were the only perſons viſible to the parties ſuffering 


It was contended to be a heavy oppreſſion, that a perl 


brought ex icio before the ordinary, under ſuſpicion d 


| hereſy, ſhould be compelled to purge himſelf at the wills 


the ordinary, or be accurſed; which was, in a manner, in 
flicting a puniſhment without proof, or without an offences 
In eee to this it was urged, that if convening b. 


retics ex Meio was no longer to be W and no _ 
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CHAP. while chancellor, had often put perſons out of the con 
a | 
miſſion of the peace on ſecret information. 


TITS Il Upon the whole, when it is conſidered that hereſy wi 
the firſt offence given in charge at every ſeſſion of 
peace and of gaol-delivery, and in every leet througha 
the realm, and no proſecutions are there inſtituted, it ſeen 
ed probable, that without ſome ſecret proceeding like th 

ex officio, the crime would go REY nen puniſh 
ments. 
Suck were his: arguments for wad againſt a | 
point of eccleſiaſtical juriſprudence, which, notwithſand 
ing all oppoſition and Mo gr continued to main 
_ tain its ground, ; | 


King and go. 9 NRVY V Ul. was a man of ſome . and diſc 
Ternments vered no ſmall degree of induſtry on ſubjects where he h 
much intereſted himſelf: this appears by his book again 
Luther, of which it is generally agreed he was the author 

He gave ſome attention to buſineſs. The preamble a 
material parts of the bill for empowering him to ere& t 

new biſhoprics, were drawn by the king himſelf; and th 

firſt draught of it is ſtill extant in his own hand. Then 

are likewiſe ſome minutes of his relative to the biſhopric 

| he then had in contemplation to erect ®, _ 
- THRO' the whole of this prince's reign, he ſeems t 

have enjoyed the full gratification of his abſolute will a 
caprice. A concurrence of events had produced a ſtate c 
things which enabled him, beyond the example of = 
his predeceſſors, to tyrannize over all ranks of men, 2 

over the laws themſelves ; or, when that was not ſafe, i 
cauſe ſuch laws to be made as . warrant and legit 
mate every act of power. 

IT Tro' the parliaments of this king were obedient to hi 
commands i in moſt points, yet in the article of taxatid 

he ſometimes met with diſappointment. In conſidera 
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chaps of their numberleſs other compliances, the king 6 ES "4 
endured this with patience ; : never failing to try all means 
of keeping on good terms with an aſſembly which he was HENRY VIII. 
generally able to make the inſtrument of his deſigns. 

Ix the 14th year of his reign he iſſued privy- ſeals, de- 
manding loans. He carried this ſcheme of arbitrary taxa- 
tion ſtill further; + he publiſhed an edict for a general tax, 
which, however, he {till called a loan; and under that 
pretence levied 58. in the pound on the clergy, and 28. on 
the laity. In the ſame year, when a parliament had been 
called, and they had made him a grant payable in four 
years, he would not content himſelf with the terms the le- 
gilature had preſcribed; but levied the whole in one year, 

Nor content with this, about two years after, he iſſued 
commiſſions into every county, for levying 4s. on the 
clergy; and. 3s. 4d. on the laity. But finding ſome reſiſ- 
tance to this attempt, he thought it adviſable to ſend let- 
ters to every county, declaring that he meant no force by 
this impoſition,” and that he would take nothing but by 
way of benevolence, Mean while the courtiers ventured to 
contend, that the ſtatute of Richard III. againſt bene- 
volences, as it was made by an uſurper and a factious 
parliament, could not bind an abſolute monarch, who held 
his throne by hereditary right. The judges went ſo far as 
to affirm, that the king ' might e exact by commiſſion any 
lum he pleaſed *, 

Wen doctrines like theſe were propagiited from au- 
thority, the king was encouraged i in renewing at different 
times theſe arbitrary taxes. The houſe of commons were 
ſo far from temonſtrating, that they twice paſſed acts for 
the remiſſion of debts which the king had contracted by 
theſe loans; in the laſt of which they inſerted a Clauſe, | 
requiring that ſuch as had already obtained payment, in the 
whole or in part, ſhould refund to the exchequer | . 
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CHAP. NoTWITHSTANDING this injuſtice, he ſucceeded the 

A GI , fameyear in ſoliciting new loans. Beſides this, he enhanced 

HENRY VIII. the price of gold and filver, under pretence that it ſhould 

35 not be exported ; he coined baſe money; and appointel 

commiſſioners to levy a benevolence, which was by no mean 

unfruitful. An alderman of London, not contributing 

according to the expectations of the commiſſioners, was 

znrolled as a foot-ſoldier for the Scottiſh war; others were 

impriſoned: ſo that the king, by his prerogative, exerciſed 

an abſolute controul over the perſons and N of al his 
ſubjects”. . 

ALL this was 5 owing. to the tameneſs or ignorance of 
parliament : overawed by the firmneſs of Henry, unac- 
quainted with the extent of their privileges, and the prin- 
Ciples of the conſtitution, they were unable to afford the 
people any protection. The following is an inſtance hoy 

little notion they had of a legal government. The duty 
| tonnage and poundage had been voted to former kings for 
life ; but Henry levied it fix years without any renewal of 
that grant to himſelf : and though four parliaments had {at 
during that time, none of them complained of this as a 
infringement; on the contrary, when they paſſed ſtat. 6 
Hen. VIII. c. 14. to give this tax to the king for life 
they complain that he had ſuſtained loſſes * thoſe wha had 

| defrauded him of it x. 

In the ſame way muſt we account for that extraordinary 
ſtatute, by which the parliament ordained, that the kings 
proclamations ſhould have the force of laws. To ſecure 
the execution of this act, another ? was afterwards made 
appointing "that any nine counſellors” ſhould form a legi 
court for puniſhing all diſobedience to proclamations, I 
theſe two ſtatutes the king was, in effect, made abſolute, 
and maintained in his own perſon POE: the n 
and executive power of the ſtate. 


= Hum. vol. IV. 45. v Stat. 40 FER vn. 1 
| . Ibid. 272 | Stat. 34 Hen, VIII. c. 23- 
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Tus authority given by ſat. 28 Hen. VIII. c. 17. may 


be reckoned among the ſingular aggrandizements of royal 
authority in this reign. That ſtatute enabled any one in- 
heritable to the crown, as limited by Henry VIII. to re- 
peal, after his age of twenty-four years, all ſtatutes to 
which he had conſented before that age. 

Tuis reign affords many inſtances of extraordinary 
power exerciſed as well by ſubjects as by the king. In the 


the legatine commiſſion for Wolſey, with the power of 
viſiting all the clergy and monaſteries, and that of ſuſ- 
pending all the laws of the church during a twelvemonth 4. 
This was a great authority; and Wolſey, to ſecure the 
execution of it, eſtabliſhed an office, which he called the 
Legatine Court. This new court exerciſed certain cenſo- 
rial powers, not only over the clergy, but alſo over the 
lity. It enquired into matters of conſcience ; into cauſes 
of public ſcandal ; into conduct, which, though out of 
the reach of the law, was contrary to ſound morals. The 
cardinal went further, and aſſumed the juriſdiction of all 
the biſhops? courts, particularly that over wills and teſta- 
ments; he alſo preſented to priories and benefices, diſre- 
garding all rights, whether of election or patronage. 


powers. Allen, an inſtrument of the cardinal, who uſed 
o fit as judge in this court, was convicted of malverſa- 
tion; and the legate thenceforward thought Ae r to be 
more cautious in diſplaying his judicial authority. 


Cromwell ſome years after, delegated to that officer the 
king's whole authority over the church, as ſupreme head 
ereof. This, tho' not ſo extenſive as that exerciſed by 
olſey, and in the hands too of a more diſcreet man, was 
Jet a very eminent ſtation ; and being created for the pur- 


5 A Hum. vol. IV. 15. 


gth year of his reign, the king procured from the Pope | 
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TRE courts of law gave the firſt blow to theſe great 


Tux new appointment of Vicar-General, conferred on 
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ing poſſeſſion of his immenſe property in houſes, furniture, 


poſe of making rigorous inquiſition into the ſtate of th; 
religious houſes, gave Cromwell an unlimited ſway, At 


of tenets then promiſcuouſly held; a form of religion for 


progreſs. in their undertaking, when the. parliament, in 
1541, made an act, ratifying all the opinions which they 


taining his miniſters in extraordinary authority, he was 
equially void of juſtice in animadverting on them. Wolley, 


the king himſelf, and had been acquieſced in by the parlia- 
ment and nation for ſome years, he did not ſcruple to fut- 
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one time he publiſhed, in the king's name, an ordinance, 
retrenching many gainful ſuperſtitions, abrogating many 
of the popiſh holidays, ordering incumbents of pariſh. 
churches to ſet apart a conſiderable portion of their in. 
comes for repairs, for maintaining exhibitioners at the uni. 
verſity, and the poor * , all which he did e the ſanc· 
tion of parliament or convocation. 

As if every conſideration and every article of life was 
to depend on arbitrary will, the king had appointed a com- 
miſſion, conliſting of two archbiſhops, ſeveral biſhops, 
and ſome doctors of divinity, to chuſe, among the variety 


the kingdom. "Theſe commiſſioners had not made much 


ſhould thereafter agree upon with the king's aſſent ; pro- 
vided only, that they eſtabliſhed nothing en to the 
laws and ſtatutes of the realm. 


Ir Henry was regardleſs of law in Ada; and main- 
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by exerciſing his legatine authority, had incurred the ſta- 
tute of præmunire. Tho' this was by the procurement of 


. — 


fer a ſentence of præmunire to paſs on the cardinal ; but 
executed part of it very readily, almoſt in perſon, by tek⸗ 


and other valuables . The king went further: he pre- 
tended the whole church had incurred the ſame penalty, by 
ſubmitting to this papal authority; and the attorney- gene- 
ral had begun to procied — O__ them formally by india 

: x Huw: a IV. 28. | „ Ibid. 222. | 22 Ibid. 94. 
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nent. To avertthe king's reſentment, they voted him a 
great ſum of money, made their humble ſubmiſſion to him, 


the church and clergy of England ; and for theſe Conde. 
ſcenſions obtained a pardon ®, 

THE houſe of commons now grew apprehenſive that 
they alſo ſhould be obliged to purchaſe a pardon for their 
ſubmiſſion to the legatine authority. They therefore peti- 
tioned the king for a remiſſion of this offence to his lay 
ſubjects ; and fon time after a general 1 Was vlued 
for all the laity *. | 

Tuus did the king himſelf encourage and promote a 
breach of the law; and afterwards turn the delinquency of 
his ſubjects to his own emolument. 

HENRY was not contented with this ſovereign dominion 


omnipotence of parliament. It being thought proper to 
make ſome alteration in the oath againſt the Pope's autho- 
rity, certain oaths were deviſed, more comprehenſive and 
preciſe, to be taken in future; and by the ſame ſtat, 35 


tworn the former oaths, or any of them, /hall take and 
efteem it of the ſame efjeft and force as tho they had ſworn 
this : thus the taking of one oath is made by act of parlia- 
ment equivalent to the taking of another. In the ſecond 
at of ſucceſſion, ſtat. 28 Hen. VIII. c. 7. ſect. 24. there 
i; a repeal of the former act of ſucceſſion; and the oath 


words were therefore added to the new oath: © And in caſe 
* ary other oath be made, or hath, been made by you to any 


L annichilate.” The like clauſe was added to the oath in 
Which the © Pope” 8 authority was renounced, which was or- 


2 Hum. vol. IV. 106, 2 ” * Ibid, 107. 
* „ dained 


over law and juſtice; he attempted to govern impoſſibili- 
ties, and reconcile the plaineſt abſurdities, by means of the 


Hen. VIII. c. 1, it is provided, that they who have already | 


taken under it was now to be diſpenſed with ; the following 5 


b perſon, that then ye are to repute the ſame as vain and 


405 


CH AP; 
XXX. 


:cknowledged him to be the protector and ſupreme head of HENRY VILE 


— 


406 


XXX. 


CHAP. 


HISTORY OF THE 
dained by ſtat. 28 Hen. VIII. c. 10. ** the like was in. 
ſerted in the ſecond oath above alluded to, for renouncing 


HENRY VIII. the Pope's authority. 


. Ir we are to judge of the general admainifiration of eri. 


minal law in this reign, from the trials that have come 
down to us of eminent perſons, it appears that the lives of 
the people were entirely in the hands of the crown, A 
trial ſeems to have been nothing more than a formal method 
of {ignifying the will of the prince, and of diſplaying 
his power to gratify it. The late new-invented tres. 


ſons, as they were large in their conception, and of an 


inſidious import, by giving a ſcope to the uncandid mode 


of enquiry then practiſed, enlarged the Powern of opprel- 


ſion beyond all bounds. 


THE cafe of Sir Thomas More i is a firong inſtance hoy 
little anxiety there was to eſtabliſh a capital charge by 


- plauſible proofs, and the little probability there could be 


of eſcaping conviction. It had been made treaſon to en. 
deavour to deprive the king of his titles : the title of Head 


of the Church had been conferred on him by parliament; 


ſo that a denial of that title was treaſon under the new fta 
tute. After an impriſonment of near fifteen months, Si 
Thomas was brought to a trial for this offence, The in- 
dictment was ſo long, and charged ſuch a variety of mat. 


ter, he ſaid, he could not remember a third part of what 


was objected againſt him. They then proceeded to prools 


His examination in the Tower by certain lords, was cot- 


ſidered as evidence ſufficient to ſupport the charge ; tho 


it amounted to nothing more than 2 refuſal to anſwer u 


diſcuſs ſuch queſtions as concerned the King's or Pope 
ſupremacy : nor was it till after he had entered on his d 
fence, that Mr. Rich (afterwards lord Rich) and ſom 


others were examined vivã voce. Upon ſuch evidence 
was convicted, to the entire ſatisfaction of the chancello 
who LY and who emphatically expreſſed his appr 
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hation of the verdict in the words of the famous Jewiſh ma- 
riſtrate, Druid adhuc defideramus tgſtimonium, reus oft mortis”. 
Taz only charge againſt Anna Boleyn which was ſup- 
ported with the leaſt degree of proof, was, © that ſhe had 
« afirmed to her minions, that the king never had her 
: of WJ beart; and that ſhe had ſaid to each of them apart, 
1 Wh © that ſhe loved him better than any perſon whatſoever.” 
This was held a fandering of the king*s iſſue begotten be- 


and, what is very remarkable, deſigned originally for the 
protection of her own character, and of that of her progeny *. 
* Lokb Surrey was indicted of treaſon. We are igno- 
rant what was the tenor of the. indictment ; but the evi- 
dence againſt him was, that he entertained ſome Italians 


of his had made a viſit to cardinal Pole, in Italy; and that 
he had alſo quartered the arms of Edward the Confeſſor; 
one of which was thought ſufficient evidence of his keeping 
eu op a correſpondence with that obnoxious prelate; the other 
was judged an indication of his aſpiring to the crown; 


years, had done the ſame, and were juſtified in it by the 
authority of the heralds. Such were the facts upon which 
this accompliſhed nobleman was convicted by a Jury; and 
was accordingly executed *, 

In the criminal proſecutions of theſe times, there are 
two things worthy of obſervation : firſt, the flight facts 
which were conſidered as proofs of a charge; ſecondly, 
the ſlight evidence which was allowed to eſtabliſh thoſe 
facts: an obſervation which may be made as well upon 


ay of condemning perſons in parliament. 
Taz favourite way of proceeding againſt ſtate criminals 


Stat. Tri, vol, I. 2 Hum, vol. Iv. 159. » Ibid, 214. 
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tween the king and her; one of the new-made treaſons, 


though he and his anceſtors, during the courſe of many 


proceedings at common law, as upon the more deciſive 


vas by bill of attainder. T his rnb A ne 
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in his houſe, who were ſuſpected to be ſpies; that a ſervant 


Bills of attainder,, 
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was reſorted to according to the occaſion; either to con- 
firm a ſentence already paſſed in ſome court of law, or to 
enſure the deſtruction of ſuch as might poſſibly eſcape by 
the openneſs of a common-law trial. Thus the ſentence 


againſt Empſon and Dudley, upon a flimſy charge of trea- 
ſon, was confirmel by bill of attainder; as was that againſt 


the marquis of Exeter, the lords Montacute, Darcy, 


Huſſy, and others, who had all been formally tried, Theſe 


-a5-they ſucceeded a regular trial. and condemnation at 


law, were not ſo exceptionable as the attainders of Sir 
Thomas More and biſhop Fiſher for miſpriſion of tres. 
ſon ; which, perhaps becauſe a caſe that did not extend 
to life, they ventured on without the examination of wit- 
neſſes, or hearing them in their defence. On the other 
hand, in a capital caſe, the Maid of Kent and her accom- 
plices were all examined in the ſtar- chamber, though 
not in parliament, before the bill of attainder paſſed upon 


them v. This examination of witneſſes i in the ſtar-cham- 


ber was probably in order to try the ſtrength of the evi- 


dence, and to determine in what way to proceed; though | 
we do not find, that the reſult of ſuch examination wa 
always laid before parliament to enable them to form a judg- 
ment on the propriety of that to which they were called 
upon to aſſent. The privy-counſellors | had taken their reſo- 
lution; and if they were ſatisfied, the houſes ſeldom con- 
cerned themſelves as to any further enquiry. 

TEE attainders i in parliament which we have hitherto 
mentioned, were carried through with moderation and 
juſtice, compared with thoſe which followed. In the 
29th year of his reign, Henry introduced a new practice 
of attainting perſons. The counteſs of Saliſbury had be- 


come extremely obnoxious to him, on account of her ſon, 


cardinal Pole ; and nothing was more deſired by Henry 
than to take ber off. Various accuſations were framed 
8a her; chat ſhe hindered the reading of the new tran 


„„ e dun, Ref. yl 1 146. 5 
. ” Nato 
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ation among her tenants ; that ſhe procured bulls from 
ome, which were ſaid to be found in her houſe; and 
it ſhe kept up a. treaſonable correſpondence with her 
n. Theſe charges, however, could not be ſufficiently 
rorved, might be invalidated by her, or would not reach 
er life. This determined the king to procure her deſtrue- 


jon in a more deciſive and ſummary way than had been 


therto uſed, For that purpoſe he ſent Cromwell ta 
onſult the Judges, whether the parliament could attaint 
erſons who were forthcoming, without trial, or citing 
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jem to appear and defend themſelves*. The judges 


nſwered, that it was a dangerous queſtion; that the high 
ourt of parliament ought to give the example to inferior 
ourts of proceeding according to juſtice ; no inferior 
ourt could act i in that arbitrary manner, and they thought 
he parliament never would. But being required to give 
more explicit anſwer, they ſaid, that if a perſon was at- 
pinted in that manner, the attainder could never after- 


dards be brought in queſtion, but muſt remain good in 


aw, As Henry did not want his judges to determine 


ow juſt, but only how effectual this proceeding, ſo con- 


Juded, would be; he was ſatisfied with their anſwer, 
reſolved to avail himſelf of it againſt the counteſs. 

A BILL was brought into the houſe of lords to attaint 
er of treaſon. The only thing like proof before the par- 
ament was, that Cromwell ſhewed to the houſe a ban- 
er, on one fide of which were embroidered the five 
ounds of Chriſt, the ſymbol choſen by the northern re- 
ls; on the other ſide, the arms of England; which 


anner he ſaid was found i in the houſe of the counteſs. This 


as conſidered: as an evidence of her approvin g that rebellion. | 


FIFTEEN others were attainted i in the ſame act; ſome 


f them, who were friars, for faying, « that venomous 
ſerpent the biſhop of Rome was ſupreme head of the 


church of hs a "a others for treaſon in . no 


: c Hum. yol. Iv, 198. 8 
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* . oarticelar fact being ſpecified. There: is no appearand 
=” hat witneſſes were examined againſt any of them ; if th 
HENRY VIII. were, it probably paſſed in the ſtar-chamber, for none: 
1 | neentioned in the Journals. The haſte with which this famoy 
| 5 | bill paſſed, is not, of all circumſtances attending it, the le 
remarkable; it was brought in the 10th of May, was re 
that day the firſt and ſecond time, and the third ng 
day. In the ſame year, the abbots of Reading, Colch 
ter, and Glanſtonbury, were in like manner attainted 
treaſon by bill ©, 
Aren the precedent had been introduced, they: wet 
| | | on through the whole of this reign attainting perſons in 
| | ſummary general way; the number of. which attain 
| it would be tedious and diſguſting to recount*. The mc 
ſtriking inſtance of theſe was, when this engine of t 
11 ranny was directed againſt the man who, from his den 
| ed attachment to Henry, firft brought it into uſe. Co 
well, in the next year, was attainted by bill, without tr 
examination, or evidence. The duke of Norfolk was, 
| the latter end of this reign, attainted in the like manne 
| NUMEROUS as were the attainders for treaſon, both 
| bill and by common-law proceedings, theſe did not i 
: | ſo much blood as condemnations for hereſy. The k 
; | of execution for this offence is in itſelf ſo horrible, andi 

| 

| 


— bs oth Ae 


ſcenes were ſo often repeated, that it would be irkſor 
as well as beſide the purpoſe of this work, to do any thi 
more than juſt allude to them. The ſtatutes lately n 
reſpecting religion and the king's ſupremacy,” had laid 
many ſnares both for proteſtants and Romaniſts, that de 
ſcemed to preſent itſelf on all fides. The miſerable « 
| dition of the people can hardly be better deſcribed than 
a the obſervation of à foreigner at that time, who rematl 
7 ce that thoſe who were againſt the pope were burnt, i 
c“ thoſe who were for him u were hanged. op 


in Ref. 2 343 2 * Ibid, 343, where many are mextic 
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r is more to our purpoſe to obſerve, that among the CHAP. | 
ins inflicted on the unhappy ſufferers for religion, there Es 

e two remarkable inſtances where torture was uſed. HENRY VF. | 
Ne are told, that the elegant and good Sir Thomas More Tour. | 
25 10 inflamed with religious bigotry, as to ſend for to his | 
wn houſe a Mr. Bainham, a gentleman of the Temple, 

_ noo favoured the new opinions; and becauſe he refuſed 
diſcover others who agreed with him in his religious ſen- 
ents, the chancellor ordered him to be whipped in his 
cence ; he afterwards ſent him to the Tower, ny there 
himſelf ſaw him put to the torture f. . g 
1s r is alſo related s, that the chancellor Wriotheſley, 

ring examined Anne Aſcue with regard to the patrons 

e nd bad at court, and ſhe refuſing to betray them, he or- 

of red her to be put to the torture, which was executed in 

ery barbarous manner : he ſtood by while it was per- 
Cra wing, and ordered the lieutenant of the Tower to 

eich the rack farther: but he refuſed, notwithſtanding 

> chancellor's menaces; who, upon that, put his own 

ds to the rack, and ſtretched it fo violently, that he al- 
oth! ſt drew her body aſunder b. 

LoN and barbarous impriſonment was among the 
ferings of unhappy delinquents. We are told that the 
nal prelate biſhop Fiſher, being ſtripped of his biſhopric 

| every ſpecies of property, was confined in priſon above 
elvemonth, with ſcarcely rage excl to cover his 
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reign to aſſume a different appearance from that which 
y had before borne, but ſuch as they have continued in 
r ſince.” „This difference conſiſted as well in the lan- 


ige and ſtyle, as in the form of them. We have be- 


J n edneſs l. | 
Jail E ſhall now conſider the legal e of this rei gn; | 1 
me firſt of which are the ſtatutes. The ſtatutes began in Of the ſtatutes? | 


b Hum. vol. IV. $32, * Hum. vol. IV. x58. 
| + Fox, vol, II. 57h TY, : _ 29% | 
extion® * obs ES 2 fore 
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which required very multifarious proviſions; ſuch as 


fore ſeen, that al the aQs of one ſeſſion were ſtrung tore 


Henry VIII. is, the prodigious length to which they run 


legiſlature ſeem invariably to have indulged themſelves | 


regulation, was ſtill treated with the ſame abundance « 


, proviſions and profuſion of words, The great motive 


Numerous clauſes ; ; and the whole oak of language x 


"Theſe preambles, though before in uſe, were now mil 
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ther as chapters of one ſtatute, with one general title pr 
fixed to the whole; but in the fifth year of this king! it fil 
became the cuſtom to put a diſtinct title to every particul 
chapter of the ſtatute *, | 


A REMARKABLE clicumitines of the Natures 


The firſt of theſe long ſtatutes is ſtat. 21 Hen. VIII. c. g 
concerning the probate of wills ; and from that period, th 


the ſame prolixity. To this they were perhaps tempted| 
the ſubjecte which came under their conſideration, an 


reformation, the ſucceſſion, the poor laws, the revenue, a 
other matters, Whatever was the object of parliament: 


this new manner of drawing ſtatutes, ſeems to have bez 
an extreme anxiety, that the meaning of the parliame 


ſhould be intelligible and clear, Pejond all poſſibility ( 
queſtion or cavil, To effect this, an act was ſtuffed ui 


ranſacked for expreſſions. to defing and Us the preciſe! 
tention of each, 


Ax act was generally 3 wi a long and 1 
phatical preamble, opening the occaſion and object oft 
by enumerating the evils and their propoſed remedit 


fuller than formerly. The enacting clauſe was conceil 
with a view to cover every poſſible caſe ; and by a ſeri 
expreſſions, of a ſimilar or ſynonymous import, to ob) 
every pretence to elude it. Leſt this ſhould not complet 
attain the aim of the parliament, ſeveral proviſos, qual 


* Hum, vol, IV, 138. 
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tions, and exceptions were added, to mark out diſtinctly 
e direction the act ſhould take. 


o rendered them verboſe, perplexed, and tedious. The 
aſe, involved in repetitions, is purſued with pain, and al- 
oft eſcapes the reader; while he is retarded, and made 
dy by a continual recurrence of the ſame form of words 
the ſame endleſs period I. This ſolicitude to enſure 


far, as to heap one proviſo upon another, and ſometimes 
inſert the fame clauſe twice over n. Not content with 
eaid derived from a multiplicity of words, and from repe- 
ions, to prevent miſconſtructions, the parliament in one 
tute, upon a ſubject of a delicate nature, added the follow- 
g remarkable clauſe: «© And be it finally enacted, by the 
authority aforeſaid, That the preſent act, and every 
dauſe, article, and ſentence compriſed in the ſame, ſhall 
be taken and accepted according to the plain words and 
entences therein contained, and ſhall not be interpreted 
nor expounded by colour of any pretence or cauſe, or by 
any ſubtle arguments, inventions, or reaſons, to the hin- 


part thereof; any thing or things, act or acts of parlia- 


made, to the contrary thereof, notwithſtanding : and that 
every act, ſtatute, law, proviſion, thing and things, here- 


ontrary to the effect of this ſtatute; ſhall be void, and 


this ſubject, and an example of that legiſlative language 
ich u we have been juſt * | 71 


Vid. «riod inſtance of this in . 17 34 and 35 Hen. vir. c. 26. 
at. 25 Hen. VIII. c. 21. . © Stat. 28 Hen, VIII. wy 
Vid. ſect. 8 and 34 of ſtat. 21 Hen. ſect 28. i 4 
. c. 13. andſect. 9 and 123 of ſtat. 


catio THAT 


HA 


As this conſiderably encreaſed the length of ſtatutes, it HENRY VIL 


eir meaning has in ſome inſtances carried the parliament. 


rance, diſturbance, or derogation of this act, or any 


ment heretofore made, or hereafter to be had, done, or 


tofore had or made, or hereafter to be had, done, or made, 


of no value nor force n: a clauſe, which is, at once, an 
tance of the concern and jealouſy felt by the parliament 
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CHA k. Tua this wordy ile is of uſe in ſubje cls which requi 
_ Tegal preciſion, is evinced, from its being adopted mut 
HENRY VIII. bout the ſame time in deeds of conveyance ; where 
find the like tediouſneſs of phraſeology, and a ſimilar my 
tiplicity of covenants and proviſos. The ſame peculiarity 
language has continued ever ſince in both. | 
WI᷑E all this preciſion in wording the contents of 
act, they ſeemed to pay no attention to the title, but 
abandon that to chance or ignorance to prefix ; ; the ti 
ſeldom conveying any idea of the deſign or contents of f 
ſtatute, and often being groſsly incorrect. 

Tux Reports of this reign are contained in the Yu 
Books, and in Dyer; with ſome ſcattered caſes in Keilu 
| Fenkins, Moore, and Benloe; and towards the end of 
Of the Year- ,, reign in Leonard. The Year-Book is a very ſcanty on 
compared with thoſe which went before; owing, proba 
to perſons being no longer encouraged with a ſtated appoin 
ment to execute this taſk. It contains only the 12th, 13 
| 14th, 18th, 19th, 26th, and 27th years; and there ends 
Þh _—_ collection of Reports called the Year-books. 
PzrHaAPs, ſince a taſte for all kinds of learning h 
8 to prevail, the opinion of this eſtabliſhment of n 
porters was altered, and it was thought more adviſeable 
truſt to the general inclination diſcovered in private perſo 
to take notes; who, probably, from a competition, wo 
do more towards rendering this department perfect a 
uſeful, than any temptation from a fixed ſalary: whaten 
might be the reaſon, ſuch a ſtipend was no long 

continued, and the undertaking dropped. 
 Howevex, we find no want of reporters. Theſe beg; 
now to multiply ; and very ſoon, if not in this reign, fu 
niſhed, all together, a greater variety of caſes than uſed 
be taken on the former plan. As there would thencef 
ward have been no reports, if gentlemen in the profeffi 


had not made them, either for on own ule or with [4 
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a to publiſh, a certain diligence and attention began to C H A V. 
id to this new exerciſe of ability; and the buſineſs of 
orting opened a new field to the ſtudious for the diſplay HENRY VIII. 
accuracy, judgment, and learning. From this period, 

re will be ſeen to follow a train of writers of this kind, 

various characters and merit, to whom we are obliged 

carrying on the written annals of the law down to the 

ſent time. There is one thing common to all thoſe 

this period, that they followed the language in which 

ir predeceſſors had written, and publiſhed their reports 

the Law-French. 


Tut law received great improvement Gan the many 
atifes and uſeful collections publiſhed in this reign. 
heſe, by digeſting the learning of the law, at once gave 
joliſh to the rude materials furniſhed by former ages, 
| rendered the knowledge of them more eafily attainable. 
te publications of this reign may be divided into ſuch 
were produced by writers of this period, and ſuch as 
re written in former reigns, and were now for the firſt 
ne put to the preſs. We ſhall purſue theſe two claſſes 
publications according to the courſe of time, that the 
preſs made in improving the ſtock of legal learning 
be diſtinctly perceived, Every addition in theſe times 
the lawyer's library is an object of curioſity. 


Tux moſt diſtinguiſhed writer upon law in this reign, Fitzherbert 
ſathony Fitzherbert, firſt a ſerjeant, and ſome years after 
Judge of the common-pleas. The firſt book publiſhed 
this learned author was his Grand Abridgement, printed 
1514 by Richard Pynſon o. 9, So uſeful 4 work ſoon re · 
ird another ſupply. In 1516 a ſecond edition was 
ited by Wynkyn de Worde, or perhaps this is one of the 
ks that were printed for him abroad, where the Law- 


lr is collefed from John Raſ- Abridgrment. It was 3 in 
preface to the Liber Affſarum e: three volumes, in folio; and the price 
uvm Coronge, that he had forme of it, and of the next edition in 1516, 
in Ws publication of this Was — Millioge. | 

French 


* 
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aint Germain, 


French was better underſtood; and where, for that real 


1524 there appeared another work, intitled, & The Bok} 
« @ Tuftyce of Peace never ſo well and diligenth ſet fart 
All theſe were without any name: Afterwatds; in 1 


known to belong to Fitzherbert upon the law of Engl: 


ſufficient authority. 


note in this reign; by his famous book intitled, & Doch. 
Student. The firſt dialogue of this work came out 


there appeared a tranſlation of the firſt dialogue. 3 


and Student*, This author's writings upon the com 
rative rights of the eccleſiaſtical and Wien powers | 
5 be mentioned in another place. 


dent, are the moſt diſtinguiſhed. The Abridgement 
work of 3 andu ducilty, If the date of Staths 
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many of our law-books ufed to be printed v. In 5341 
publiſhed his new Natura Brevium; which was reprint 
in 15374. Several books were printed in this reign on 
office and duty of a juſtice of peace. The firſt was in 151 
in which year we find two works printed by different pi 
ters under the title of The Boke of Fuſtices of Peas. 


we find © The New Booke of Fuſtyces of Peace, made by þ 
ce thany F itzherbert, Fudge, lately tranſſated out of Fran 
cc into Engliſhe *. Theſe are all the writings that 


ſeveral anonymous tracts, which will be mentioned in 
proper places, have been attributed to WD; though upon 


SainT GERMAINIS an author a0 gained conſidera 
1518, in Latin, with the following title, Dialogus de Fy 
damentis Legum Angliæ et de Conſeientid: The ſecondd 


logue was printed in Engliſh in 1530 ; and the next 


afterwards paſſed ſeveral editions, under the title of Da 


Or the foregoing performanceg, the Abridgenen 
Natura Brevium of Fitzherbert, and the Doctor and ) 


? Typog. Antiq. 260. 154. 3 7 Antiq. 564. 
4 Ibid. 423. 429 | : Ibid. 333. 379 
t Ibid, 152. 346, | | : 
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wblication * be aſcertained to be antecedent to this, 


cellence of the preſent work: it might then be ſaid to be 
formed on that of Statham; that Statham's was the com- 
mon-place book of the time, and as ſuch furniſhed a baſis, 
on which the ſuperſtructure of Fitzherbert's more enlarged 
and improved work was raiſed ; that the experience of a 
ew years pointed out the defects of the former, and enabled 
iteherbert to make the neceſſary corrections. The foun- 
lation for theſe obſervations being very uncertain, we can 
pnly remark, that the latter work is five times the ſize of 
the former; that it contains the caſes as low down as the 


uly, and convey the ſenſe of the book more ſatisfactorily: 

therwiſe, the order of Statham's work in the titles ſeems 
o be followed, and the caſes ſeem to be arranged with the 
ame diſregard to method and connexion. This Abridge- 
nent was a valuable acquiſition to the lawyers of this pe- 
od, but was ſuperſeded by the Abridgement of Sir Ro- 
ert Brooke in after-times : the latter abridger had the ad- 
ſantage of his predeceſſor, in poſſeſſing many year-books 
hich he had never ſeen. The original caſes, on the other 
and, of the reigns of Richard II. Edward II. Edward I. 

d Henry III. which are to be found only in Fitzherbert, 
reſerve to this work a reputation entirely its own. Several 
other reigns, and particularly about his own time, are not 


3 an abridgement, 1 is alſo-in many youre an original 
ork, 


mance, is an improvement of a more antient work of 
Ie e fame nature and title. It is remarkable, that mis trea- 


aller, was publiſhed at a time when thoſe writs were, 
any of them, going into diſuſe, and ſoon afterwards be- 
e obſolete; ſo that hardly nine parts in ten of this work 


ake a portion of our preſent law. | 
You, I V. Ee 8 Tas 


many reflections might be founded on the comparative ex- 


time of its publication that theſe are abſtracted more 


en from any book we have; ſo that Fitzherbert's, tho“ 


F. ITZHERBERT' s Natura 3 like his er per- | 


on the nature and effect of the principal writs in the 
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Raſtell. 


tis reign, which were printed together by the ſon William 
in 1533. This was the firſt Abridgement in the Engliſh 


rules and maxims, it is endeavoured to reconcile them with 
reaſon and good conſcience. The whole is treated in 


points of the common law. 


printer, and though he did not take to the practice of the 


been a diligent ſtudent ; the latter, though educated for 


of Henry VII. mentioned before *. He alſo abridged 


B de la Ley, and The Tables to Fitzherbert's Abridgement. 
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Tas form and ſtile of theſe two works have all the di. 
neſs of profeſſional treatiſes. ' The Doctor and Student ig 
a production of a different caſt: it conſiſts of two dialogues 
between a doctor of divinity and a {ſtudent of the common 
law. Theſe contain diſcuſſions on the grounds of our 
law; and where objections had been ſtated to ſome of its 


a popular way, with the freedom and language of converſa- 
tion, conveying, by means of objections, and their anſwers, 
not an unſatisfactory: account of many principles and 


AmoNG the law-writers of this reign are to be reckoned 
John Raſtell, the printer and lawyer, and his ſon Willian 
Raſtell, the lawyer and printer: the former was bred 


law, yet it evidently appears from his works, that he had 


the bar, and a practicer, ſucceeded to his father's occupa- 
tion, which he ſeems to have united with his profeſſion, till 
the honours of the latter at length called upon him to de- 
cline it altogether. John Raſtell tranſlated from the 
French the Abridgement of the Statutes prior to the time 


thoſe of Henry VII. and down to the 23d and 24th 0 


language; And it is introduced by the author with a long 
preface recommending the printing of law-books in En- 
eliſh ; and aſcribing great praiſe to Henry VII. for firſt 
breeding the ſtatutes to be made in the mother- tongue. 
To this writer are aſcribed two other books, Les Terms 


2 Vid. ant. 120. | 5 5 © | WA 
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The title of authorſhip has, however, been diſputed with 
reſpe4 to theſe two works, which have by ſome been given 
o the fon William. As to Les Termes de la Ley, it was 
aſcribed to John by Bale ; but it is omitted by Pitts in 
his account of him, and peremptorily denied to be his by 
Wood, who as poſitively attributes it to William: That 
vas Lord Coke's opinion; but biſhop Tanner again re- 
ores it to John. Perhaps it may be giving to each his 
diſtin merit, if we ſuppoſe that John compoſed the ori- 
cinal work in French, and that William made the tranſla- 
on, which was printed by Nin and was never doubted to 
be his 7. a | 

Tex tables to Fitzherbert's Abridgament were firſt printed 
1517; the tranflation of the Abridgement of the Statutes 


1527 *. | 
To William Raſtell i is e a tract called The Char- 


I1lary, printed in 1534 ; but there ſeems no pretence for 
tis ſuppoſition, and the work is no more than the tract 
nich had before been printed under the title of Carta Fœdi 
inplicis, How far he was author of the Termes de la Ley, 
is juſt been conſidered. He made a table to Fitzherbert's 
Vo Natura Brevium, and another of the pleas of the 
own. The tables to Fitzherbert's Abridgement, which 
re aſcribed by ſome to him, are the fame probably that 
dere before made by his father, and were reprinted by 


According to Wood, William This was the title given to the 

is but nineteen years old, and only work by William; but when firſt 
vo years ſtanding i in the univerſity, publiſhed by John, it bore the fol- 
hen this book was firſt printed. It lowing title: Expoſitienes Termimorum 
rem2rkable, that in the reprint of Legum Anglorun, el Natura Brertum, 
e proera prefixed to the tranſlation, cum diverfes Cafibus, Regu lis, et Funda- 
am introduces a ſentence, that mentis Legum tam d Libris Mag 7 Ari Lit- 
s not in the firſt edition; expreſ- tletoni . 
e that he firſt wrote that book in er reiter con pilut: fre Juvenibus valde 
rrach, and then tranflated it into necefſarns ; ; but, though the title was 
wid. If the above date is cor- in Latin, the work was in French. 
debe aſſertion of William may per- Typ. Antiq. 33 T. 474- 

ee. Typ-Aduiq- SI 0 Typ. Antiq. 326, &c; 


ne Eez William. 


in 1519; and again in 1527; Les Termes de la Ley , in 


419 


CH.AF. 
XXX, 


— nm ) 
HENRY VIII. 


PPV TE „ . 
ou es — 8 


420 HIS T ORY OF THE 


CHAP. William. The performances, therefore, which moſt d. 
AH. ſtinguiſh William Raſtell, belong to a later period than 
— 
HENRY VIII. this reign: theſe are his Collection Engliſh Statutes, Printed 
in 1559 z and his Entries, * long after his denth, 
1596 5. | 
As valuable a oerformance as any, ann of this reign; 
is Perkyns s profitable boke on the learning of convey. 
ancing. This was firſt printed in 1532, with the folloy 
ing title: Incipit perutilis Tractatus Magiſtri Fo. Parking 
interioris Templi Socii, &c. This book is in French“. 
BzsIDEs the writings of the above authors, ſeveral boo 
made their appearance in this reign without a name, or an 
intimation to what name they belonged ; though ſome 
them have been aſcribed to certain of the writers alreadj 
mentioned. The earlieſt of theſe anonymous publication 
is the Intrationum Liber, which was printed by Pynſon 
1510%, In 1516 were publiſhed by the ſame printer, th 
bock called Modus tenendi Curiam Baronis cum Vi ifu Fran 
ciplegii, the Retorna Brevium, the Modus tenendi uni 
Hundredum, five Curiam de Recorda® : in 1525, the Diver 
fite de Courtz et lour Furiſdictiones et alia neceſſaria et utili 
attributed by ſome to Fitzherbert; and the Articuli ad Nar 
rationes Novas partim formati. In the year 1527 wa 
printed the book uſually called Carta Fedi : the title of 
was, Parvus Libellus continens Formam multarum Rerun 
and then, Carta Fed: ſimplicis cum Literd attornatorid is thi 
head-title of the firſt article in the book, and ſo gave it af 
terwards that name. This is a book of precedents of feof 
ments, releaſes, and other conveyances, and was frequent 
reprinted in this reign, ſometimes ufidey the title of Ti 
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Typ. Antiq. 473, 44. the common laws, wittily and ear! 
© Lord Coke has been very incor- 4 edly compoſed and publiſhed in i 
rect in aſligning the date of ſeveral © reign of king Edward the Sixth, 
of the early printed works on our © Pref. to ro Rep, Typ. Antiq; 39% 
law ; but he is unuſually ſo, when, 1 Typ. Antiq. 2 58. 
ſpeaking of this, he ſays, Perkins, © Ibid. 260. 
. alittle treatiſe of. certain titles of | 
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chartulary, and by ſome is attributed to William Raſtell f. C 1 
[n 1540, there came out a book intitled, The principal Laws ; 
and Cuſtoms and Statutes of England which be at this pre- HENRY VIII. 
mt day in uſe s. In 1543, there appeared a book upon the 
'fice of ſheriffs, bailiffs of liberties, eſcheators, conſtables, 
ind coroners b. At the cloſe of this reign, in 1 546, there 
ppeared 4 Boote of Preſidentes, exactly written in maner of 

i Regiſter, and ſhewing howe to make al maner of Evydences 
md Inſirumentes. And of the fame date i another intitled, 
fitutions or principal Grounds of the Tons and Statutes 
England * and another, in 1 5472 under the title of 
Ile Attorney's Academy. 

MosT of the foregoing works were repeatedly printed 
y different printers in the courſe of this reign, and many 
f them were tranſlated into Engliſh. Some cf them were 
olleted and publiſhed together. We find, in 1534, the 
allowing pieces were publiſhed by Raſtell, in one quarto | 
olume : Natura Brevium, the Olde Tenures, Littleton's | | 
fenures, the New Talys, the Articles upon the New | 
alys, Diverſitie of Courtes, Juſtice of Peace, the Char- 
ulary, Court Baron, Court of Hundrede, Retorna Brevium, 
te Ordynaunce for takynge of Fees in the Exchequer. 
his preface to this publication, addreſſed to the ſtudents 
the law, he ſays, that perſons begun to ſtudy the law with 
ading Natura Brevium, the Old Tm. and Littleton's 
enures w. | 
In the year 1544 another collection was ; printed by Ber- | 3H 
let, containing, the boke for a Juſtice of Peace, the = 
ke that teacheth to keepe a Court Baron or a Lete, the 
de teaching to keep a Court Hundred, the boke called 
letorna Breviun, the boke called Carta Fædi, and the 


dis 
"an 
ted 


ixth, "Tp. FO 3875 388. 47- m His words are, 66 Lyke as a2 

290% . . «© chylde goynge to ſcole, fyrſte 
d. 408. 6 lerneth his letters out of the abc, 
” Ibid, 5 5 5. N “ ſo they that entende the ſtudy of 
ny 521, | | 4 the law do fyrſte ſtudy theſe,” 

by 798, T * Antiq. 81. 
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D 1 | HISTORY OFF THE 
C - = P. boke of the Ordindunce to be obſerved by the Officers o 

CS the King's Eſchecker for fees-taking. This ordinance fo 

HENRY VIII. ating fees in the exchequer was made in the time of 
Henry VI." To theſe productions of this reign may he 

added two pieces that have lately been brought to light; 

one intitled, © A Replication of a Serjaunte at the Lawe 

c of England to certayne Pointes alleaged by a Student off 

«the ſaid Lawes of England, ina ialogue in Engliſhs 

« between a Doctor of Divinity and the ſaid Student 

the other, A litle Treatiſe concerning Writs of Sub 

cc poena,” The latter is thought to be written by $t 

9 in vindication of the paſſages in his Doctor ant 
Student that had been attacked by the ſuppoſed 2 
the former tract o. 


SOME publications of this period, on the controverſies 

| about religion, may, from the incidental diſcuſſion of certai 
points of eccleſiaſtical juriſprudence, be reckoned in th 
claſs of law-books. Such was “A Treatiſe concerning 

<« the Diviſion between the Spiritualty and Temporalty; 
which was alſo printed under the title of “ The Pacefe 

< of the Diviſion between the Temporalty and Spiritualty. 
This is attributed to St. Germyn; ; and the principal part 

of Sir Thomas More's Apology i is levelled at this work. Te 
this St. Germyn replied, i in another tract intitled, “ Jak 

« ond Fizance ; 2 Dialogue betwixte two Engliſhe Men 

<« whereof one was called Salem, and the other Bizance, 
which occaſioned Sir Thomas More's < Debellacyon d 
Salem and Bizance.“ The two laſt works were printed! 
1533 ?. T o theſe may be added other treatiſes, the au 
thors of which are not known : A Treatiſe concerning 

« divers of the Conſtitutions provincial and legatine: 

. « A Treatiſe concerning the Power of the Clergy ane the 
5 20 Laus of ho BIN * both printed by dent Lf & The 


do Typ. Antiq. 447» 448. | | Hargrave's firſk volume of Lay 
„ Theſe two pieces are now Tracts. 

priced for the firſt time in Mr. 8 Ant. vol, I. 402, 421-40 

RS bo > | ; s | « trut 
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true Difference between the Regal Power and the Eccle- 
ſaftical Power . © The Liberties of the Clergy col- 
|eced out of the Laws of the Realm, by, John Goodall.” 
A Dialogue between a Knight and a Clerk on Power ſpi- 
ritual and temporal.“ We find alſo a tranſlation of the 
Conſtitutions provincial and legatine, printed in 1534. 

NexT to the performances of writers, thoſe of printers 
re to be reckoned among the helps to the ſtudy of the 
w. At the opening of this reign, Pynſon was continued 


d by Thomas Berthelet, in 1529. Berthelet was the 


nt was for life, and he kept it during the whole of this 
ign'. The printing of law-books lay principally with 
ſe printers, with John and William Raſtell, and with 
obert Redman; all of whom printed the ſtatutes, and va- 
ous law-treatiſes, over and over again. 


ficient to obſerve of them in general, that they uſually 


d they commonly contained all the acts down to the time 
their publication. But ſome of thoſe editions deſerve 
ore particularly to be remembered. In 1531, Berthelet 
inted ſome ſtatutes with the common title of Magna 
arta, cum aliis Statutis. Some few months after, in 


ce. 
n $32) he printed another collection, with the title of Se- 
an % Pars Veterum Statutorum. On the back of the leaf 


informs the reader, that the following ſtatutes were 
own to few, and were now printed for the firſt time, 


This book has been attributed The fallowing are different edi- 
ſome to Henry VIII.; by others tions of the ſtatutes at large: By 
biſhop Fox. Typ. Antiq. vol. I. Pynſon, in 1519, 1526, and 1527; 
4. «47 © bf Wynkyn de Worde, in 1528 
Typ. Antiq. vol. I. 324. 384, by Redman, in 1525, and 1539. 
43% | | Typ. Antiq. 177. 92857 275. 279. 
Ibid, "IT 417. 13 38 6. 396. | 


E e 4 . having 


the appointment of king's printer, and he was ſucceed- 


rf: who had this office granted to him by patent: the- 


Ir is unneceſſary to enumerate the ſeveral collections of 
e ſtatutes at large that were printed in this reign*; it is 


re the title of Magna Charta, or Liber Magne Charts, | 
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| preſents itſelf. The Abridgement, mentioned in the former 


having rene of them examined with the parliament. 


one volume, all the ſtatutes from Hen. III. to the firſt of 


Temple, in 15287. In 1527, an abridgement of the ta 


to 33 Hen. VIII. 


common from the uſe they are of in practice. In 1538 


HISTO RY OF THE 


rolls; and becauſe ſome other ſtatutes, printed with Mag. 
na Charta, were intitled Vetera Statuta, he thought thy 
preſent might very properly be called by the title he hai 
given them . Theſe titles ſeemed to pleaſe the editor; 
for in 1540, we find theſe two books again print 
ed by Berthelet *, In 1543, the ſame printer publiſhed, in 


Hen. VIII, v. Before that, in 1534, there was printed by 
Redman, an edition of the ſtatutes in Engliſh, tranſlated 
by George Ferrer, which was reprinted i in 1542 


NexrT to the ſtatutes at large, the abridgement of them 


reign, ſeems to have been frequently reprinted. Le Bre- 
gement de touts les Efratuts ke rs by Pynſoni in 15213 
and again, with additions by Wm, Owein of the Midds 


tutes was printed in Engliſh, by. John Raſtell ; and in 
1533, with conſiderable additions, by Wm. Raſtell, under 
the title of © The grete Abregement of the Statutys of En- 
&« glond, untyll the 22d yere of Henry VIII e;“ which was 
reprinted with the ſame title by Petit, and alſo by Myddy|- 
ton, in 1542, containing the abridgment of ſtatutes down 


Tus far of collections of the ſtatutes at large, and of 
abridgements of them, We find ſome ſpecimens of thoſe 
partial publications that have become of late days very 


was printed, 4 boote, containing the flatutes which the 
king had enjoined: ta be put in execution by juſtices of peace, 
ſberi t, bail:ffs, conſtables, and other miniſters of juſtice*. 
It ſhould be added to 9 account of the ſtatutes, that they 


2 on ant 419. | 89 8 Typ Antiq. 330. 
| id. 43 | | p 429+ | 
F bid. 554. 573. ö 
7 Ibid. 394. 584 8 2M < Ibid, 432 8 


2 Ibid, 2675 268. 281. 
were 


x nt, 


However, thoſe verſed in Ty- 
Phical Antiquities have fixed 
ae of ſome. The 46th Ed. III. 
517; the 7th and 48th Ed. III. 
15; the goth Ed. III. in 15193 
47h Ed. III. in 1520. Theſe 
Printed by Fynſon, as 2 


EN G LI SH L AW. 
ere alſo printed regularly after every ſeſſion of parlia- 


ye printing of the year-books was carried on with 
eat carneſtneſs during this reign; but, as has been 
bre obſerved, owing to their being generally printed 
out a date, the time of their appearance, for the moſt 
cannot be aſcertained :. 
oſtly printed by Pynſon, by Berthelet, and by Redman. 
ie earlieſt that has been found with a date, was printed in 
17, by Pynſonf. They were uſually printed ſingle; 
thoſe from 22d to 28th of Ed. III. incluſive, were 
inted in one publication, in 1532. Ihe famous Aunus Qua- 
geſimus was not printed till 15345. Many remained 
printed at the cloſe of this reign. Several antient law- 
ks were printed and reprinted. In 1522, we find the 
ura Brevium, ſince called the Old Natura Brevium: 
1525, The Olde Teners, newly corretted®, In 1531 
printed, by William Raſtell, The Regyfter of tb 
Iyttes orygynal and judycyall i. Britton was printed by 

dman, but without a date; as was Statham's Abridge- 
t by, or rather for, Pynſon, who employed Tailleur, 
inter of Roan in Normandy, to print Littleton, and 
y other books, amongſt which this was moſt probably 
a5 it bears Tailleur's mark *, The Mv is 

re printed, but without a date. | 
Most of theſe books were reprinted by all the prin- 
during this reign ; law-books and ſchool-books being 
articles which the early printers were more frequently 
ed upon to multiply than any other. But none paſſed 
ough the preſs ſo often as Littleton's Tenures; the 2 


We know that they were 


Liber Aſfiſarum, without 2 date: 
Typ. Antiq. 264, 265. 300. 
# Typ. Antiq. 302. 400. 

5 Ibid, 420. 394 | 
* Ibid. 274. 

1 Ibid. 475. | 

E. Ibid. 241. 284. 399. 
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C on. 4 P. ing of which ſeems to have raiſed a violent competitig x 
| between two famous printers of theſe days l. 
HENRY VIII. THERE was not leſs concern in this reign than in th . 
former, about the eccleſiaſtical part of our law. Lyn / 
wotle's Provinciale underwent repeated impreſſions, | ! 
1529, The Legatine Conſtitutions of Otho and Ottobox : 
were printed by Wynkyn de Worde m. We find alſo 
book without a date, intitled, Tractatus Furis Canonici. 
1 W cannot diſmiſs this catalogue of new- printed books, 
The Regiſter. 


without making a few remarks upon the moſt diſtinguiſh 
ed of them, "Ihe Regiſter of Writs. The Regiſter « 
Writs is faid to be the oldeſt book in the law; a charadt 
which may, in a great meaſure, be true, but ſhould not 
be allowed without ſome conſideration. It is not mor: 
certain than extraordinary, that the forms of writs were 
very early ſettled, in their ſubſtance and language, near 
in the manner in which they were drawn ever after. How: 
ever, this uniformity was not ſo exact, as that the writs 
publiſhed and uſed in the reign of Henry VIII. were all d 
them identically the ſame with thoſe uſed at the firſt ori- 
gin of this invention, in the reign of Henry II. It is not 
to be wondered that there ſhould be a difference in theſe 


i In an edition of Littleton, printed 


by Pynſon, in 1525, there is the fol- 


low ing addreſs tothe reader, contain- 
ing a bitter invective againſt Redman. 
Fn bibi, candide lector, jam caſliga- 
nor (ni fallor] Litiletonus occur rit. 
Curari ut e talcographig med non ſo. 
lum emenlatior, verum etiam ele- 
gantioribus typis ornatior prodeat in 
iucem, quam elapſus eſt e manibus 
| Roberti Redman, ſed verius Rup x- 
MAN, quia inter mille homines RuUD1- 
OR EM taud facile invenies. Mirar pro- 
fe unde nurc tandem fe fateatur 
Sopegraphum, nift forte quum diabo- 
tas ſutorem nauclerum, et illum calca- 


graphum fecit. Olim -nebulo ile profi- 


tcbatur fe bibliupolam tam peritun 


gam unguam ab Utopia exituit : Bene 
i, her efl, qui pre fe {jeciem libri 
Jert, fraic: ca fere nibil; tamen auſus 


ac ſanfas leges  Angliz ſcite verty 


Magna Charta. 


ft ſeurra polliceri ſud curd reverenda 


omnes imprimere. Utrum verba da 
ſus, an verax fit, tu Littletono le 
genao, ſcilicet ſud curd ac diligen 
bia excuſu, illico wideas. Vale 
Pynſon attacked him in another edi- 
tion of Littleton, and in one 0 
Pynſon was at this time jealous o 
Redman's rifing merit and preten- 
ſions as a law-printer. But this 
fome years after ſubſided, and a re- 
conciliation probably took place, for 
Redman became ſucceſſor to Pyu- 
ſon in his houſe and trale. Typ, 
Antiq. 274. 38 5. 5 
m Typ. Antiq. 180. 287. 
bid. 287. 


: lam 
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ms at their infancy, and at this advanced ſtate of our 
; but it is extremely remarkable that the difference 
ould be fo ſmall. 

As the writs in the printed Regiſter muſt be taken to be 
h as they were uſed at the time of its publication, it will 
curious and amuſing to compare them with thoſe in ſe- 


ti tor 


n the 
Lyn 
—9 
)bon 


0 
e and Bracton; thoſe in the reign of Edward I.; and 


III. This we ſhall een by ſelecting 1105 of the 
incipal original writs. 

To begin with Glanville. We find the wtits of novel 
ſ:iin and of mortaunceſtor, as given by that author *, 
reſpond exactly with thoſe in the Regiſter, in the ſcope, 
bſtance and words; with the difference only of the tee 
the name of the grand juſticiar, as all writs were then ; 


mber ; and of a return conſiſtent with the order of ju- 
cature in thoſe times, On the other hand, the writ of 


in the Regiſter, is not verbatim the ſame. The aſſja 

lime Preſemtationts a 1, differs only in a few words. The 

tit of debt er is verbatim the ſame, except that inſtead of 
elging the detinet, it ſays, injuſtt deforceat, T heſe are 
ew out of the many obſervations that might be made, 

N 2 compariſon of the writs in Glanville with thoſe in the 

egiſter. 


Taz writs in 8 as to their . teſte, 
d direction, are nearer the preſent form than thoſe in 


unyille. As to the ſubſtance of them, it appears, that 
le writ de dote unde nihil habet*, aff Ja mortis ante- 
forts, and guare impedit ” agree with the Regiſter ver- 


Vid. ant. vol. I, 178. 189. ant. vol. I. „„ 

? Ibid. 137. 3 t Lib. 4. Tr. 3. c. 2. Vid. ant. 
| Ibid. 18g. Eg vol. I. 358. | 

* Ibid, 158. e Vid. ant. vol. L 355. 


lb. 4. Tr. 1 0. ty 2. Vid. 


batims, 


ral antecedent periods of our law; with thoſe in Glan- 


oe in the Old Natura Brevium, in the reign of Ed- 


the king's ſtile, which was then always in the ſingular 


gut of advowſon v, tho? it agrees in the main of it with 
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CHAP. zatim. The writ of aſiſa ultimg preſentationis x agre 
— in ſubſtance, but not verbatim: and the writ of — 
HENRY VIII. differs entirely) from the Regiſter. | 
In the time of Edward I. the ſubject of writs was duk 
with more nicety; therefore, after the near correſ pon 
dence we have ſeen between the precedents of the time d 
Henry III. and thoſe in the Regiſter, we muſt not won 
der to find it then ſtill more, In the Statutum Wall, 
among the regulations made for the judicial polity of th: 
principality, there are forms of writs preſcribed, which, 
no doubt, were copied from thoſe uſed in our courts ; an 
theſe, with the ſingle difference of the returns, and the 
ſtile of the juſtices peculiar to the courts there, are verba 
tim the ſame with thoſe in the Regiſter ; theſe are, the 
writ of dower, aſſiſe of mortaunceſtor, of novel difleiſin, 
of common of paiture, of debt, of covenant, of appoint. 
ing an attorney, and de coronatore eligendo 2. 
THe reigns of the three Edwards conſtituted a period 
when the learning of writs was cultivated with great atten- 
tion, Accordingly we find, that the forms of them were 
ſo completely ſettled during that time, that the writs in 
the Old Natura Brevium, a collection made in the laſt of 
thoſe three reigns, agree exactly with thoſe of the Regiſter; 
only the writ of intruſion®*, which differed fo widely in 
| Bracton's time, was not yet reduced to the form of the 
Regiſter. In the time of Henry VIII. the writ of treſpaſs 
and aſſault, the earlieſt precedent of which {except ſome 
records in Riley's Placita, in Edward I.'s reign} is in the 
Old Natura Brevium, has a very trifting difference from 
that in the Regiſter. The writ in the former does not 
contain the following words of aggravation, ita ut de vitg 
om — which are in the latter. 


N libs Tr. 2. c. 1, 2 2 Vid. | 320. 396. 
ant. vol. I. 349. 351. Vid. ant. vol. II. 97, 98. 
I Lib. 4. Tr. 1, e. 2. Vid. ant, vol. J. VI. ant, vol. III. 39. 
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ret themſelves quite immaterial, yet ſerve in ſome meafure 
\date the antiquity of the writs collected in this volume: 
t may be inferred from this comparative view, that the 
bſtance of original writs, in their conception; drift, and 
anguage, is very ancient; that the alterations they have 
ndergone have been very few, and thoſe only in a ſmall 
mn of phraſe, the change of a word; or at moſt the ad- 
tion of ſome ſmall circumſtance ; that thoſe changes 
rere made in general very early; that the forms were; 
voſt of them, ſettled verbatim atleaſt by the time of Ed- 
rard III.; and in that ſtate were afterwards printed in 
ic Regiſter in the reign of Henry VIII. | 

Turs obſervation as to the antiquity of writs, is only 
neant to apply to thoſe common-law remedies which we 
ave been juſt recounting, and the like; for many of the 
its in the Regiſter are evidently of later origin than the 
ine of Edward III. being ſome of them framed upon 


ff alterations in practice, or for other cauſes; 

HavinG ſaid thus much concerning the probable anti- 
uity of the Regiſter, we ſhould next conſider the con- 
nts of this volume; of which it will be ſufficient to ſay, 


urpoſe of redreſs in every poſſible caſe of injury to the 
erſon or property; to provide for every incident which 
bay ariſe in the courſe of a judicial proceeding ; and, finally, 
o give the full effect to ſuch proceeding by execution. 

Ir was by degrees that writs incteaſed to thmultitude 
d variety which is exhibited in this volume. A ſufficient 
bundation ſeems to have been laid for this ſuperſtructure 
n in Glanville's time. From the numerous writs, and 


ere was a dignus Vindice nodus, a writ was ready framed 


the 


THESE r though many of them may appear 


de application of 'them, in Glanville's work; u e can per- 
ive, that at every turn and ſtop in proceeding; whenever 


remove the Cauſe of delay, and expedite the progreſs of 
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atutes paſſed ſince; and others contrived in eonſequence 


hat it contains writs, original and judicial; adapted to the 
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c od. | P. theſuit; ſo that there were, in his time; writs contri 
bi ſuitable to very many occaſions. In the time of Bra 
KENRY VIII. we find them greatly increafed ; and yet, perhaps, this | 
creaſe was not ſo much in the new kinds of writs, thou 
that too was conſiderable, as in the variety of forms to {y 

ſimilar caſes of the ſame kind. Thus, for inſtance, whe 

we hnd in Glanville only one precedent of an origin 

writ, or at moſt two; in Bracton, there are fomeciah 

ſeven or eight different forms, fitted to the ſpecial circun 
ſtances of particular cafes. | 

Ix the times of Glanvilie and Bracton, writs were fi 

mata; that is, every particular variation was formed, 

we are told, by expreſs authority of parliament, and t 

clerks in chancery could not alter an iota of that whichh 

been ſanctioned by the legiſlature. If the increaſe of vr 

was ſo rapid under the great difficulty of applying to pa 
lament in every new caſe, it is not to be wondered, th 

after the ſtatute of Weſtminſter 2, had allowed t 

_ Elerks to make writs in conſimili caſt, the number: 
variety of them ſhould multiply to the degree they did 

and that where there were ſeven. or eight different prect 

| dents of one kind in Bracton, there ſhould be ten or mo 

in the Regiſter in the preſent reign, The conſtruction 
fſemilar caſes lett ſuch a latitude, when applied to every vi 

at that time exiſting and in practice in the chancery, ti 

the maſters, who were appointed for this ſpecial purpole 
deviſed new writs with great readineſs; on moſt occafions 

where they were warranted by any colour of former prece 

dent; ſo that, in conſequence of this ſtatute, the buli 

neſs of making new writs became \intirely a matter 

legal diſcretion. 
WIEN things had taken this courle; writs came unde 

very different conſideration from that in which they ſto 
formerly. In early times, when they were in a {tate 

form, and that form was in general known only to thoſe il 


the chancellor's office, the courts uſed to conſider them 
” 
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hes a8 bound to abide by them, whatever they were; 
king upon them as precepts iſtuing out of an office 


r granted that they were in the uſual courle : but he 

5 ſtatute, writs were no longer a point of official knows- 

ge. The maſters, whoſe particular buſineſs was the 

ing of writs, were choſen for their learning in the law; 

{ as they could frame them only on principles of legal 

logy, the courts took upon them to judge of the legality 

them, as a matter to which they were equally competent 

th the maſters. Hence it was that writs became a new 
ring among the profeſſors of the law : and we find in 

reign of Henry VI. no leſs than ten inns of chancery 
Lbliſhed for this particular ſtudy; which was conſidered 
containing the firſt principles of the Jaw, and that in 
hich young men could employ their 1 noviciate with the 
eateſt advantage. 

Inis, in time, had very material conſequences, The 
owledge of writs was ſo far from being peculiar to the 
alters, that they were not even the moſt knowing in their 
mart. This knowledge was in the hands of every body; 


E to word a writ. It then happened, that the maſters, 
they grew to be of leſs conſideration for this particular 
ll, in time neglected the ſtudy entirely; and the practioers 
re under the neceſſity, for the ſafety of their cauſe, to get 


y preſented at the office to be put to the ſeal, under the 
pechon of a maſter ; till at length even that formality 
led; and in this reign it had become the practice to. paſs 
m ay thro. the curſitorsꝰ office, without any inter- 


us, by a ſingular revolution, did the making of writs 
ome again a matter, as it were, de curſu; in which the 


emony of the ſeal. 


{ he who had moſt knowledge of the law, was the beſt, 


yers of eminence to ſettle the form of a writ. This 


nce of a maſter, and fo preſent them for ſealing, 


ncery took no ſurther concern than what related to the 


Tas 
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of another profeſſion: they were moſt of them civil 
NN VII. and eccleſiaſtics; and it had been a rule with the chancel 
to preſent them to churches not exceeding twenty marks 
value bv. 


more declaredly publici juris than ever. Whiether it i 
5 be attributed at all to the publication of this book, whi 
might have taken off any peculiar ſanctity heretofore 


preſent period, this repoſitory of chancery- learning be 


the guide in drawing a writ, and not the preciſe form 
was exhibited in the Regiſter . 


that probably the ſame opinion was. held reſpecting this co 


| thcontrovertible ; yet it muſt be received as a ſet of prece 


volution which had begun to take place in the method 
of redreſs, and which was now becoming every day mot 


before the werld was put in poſſeon of i it; and the cure 
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Tut maſters in chancery i in this reign were men q 


Wurn things weir in ind ſtate; the Regiſter 1 
printed; by which this kind of learning ſeemed to be ma 


tribed to its forms; or to the inattention and want of 
in the then ſet of 1 5 or to the unaccountable chan 
bf opinions in matters of law; as well as in every thing el 
whatever was the cauſe, it ſo happeried; that ſoon aſter i 


to be looked upon with leſs reverence than formerly. 
the reign of queen Mary, it was faid by a judge ont 
bench, that a writ was not exceptionable becauſe not tol 
found in the Regiſter : the truth of the caſe was now to 


InDEED the knowledge of writs had long been ſo genen 


jection at the time it was publiſhed: - However that m 
be, it was certainly at that time a valuable addition tot 
faw-library. For though it was not then conſidered! 
furnifhing a colleQion of forms and rules concluſive a 


dents of the highett authority, and approaching nearer t 


abſolute perfection than any thing then in print. Wit 
tegard to poſterity, it ſtands in a different light, Then 


general, rendered great part of this famous volume obſolet 


» Hiſt. Chanc. 36. | © Plowd. 229. 
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V ever nee ſet 'S ftrong the ſame way, that, at this time, CHAP. 


the Regiſter 1s reduced to a piece of jur ridical antiquity; , 
nd is oftener recurred to as a matter of hiſtorical curioſity HENKY vi 
than of practical uſe. The ſelection made by Fitzherbert 

s abundantly more than ſufficient for the few enquiries 

now made 1nto the nature of writs: ä rabies 
Ir appears f from a. manuſcript of this reigri inlativig: to Miſcellanegis 
he government and diſcipline of the Middle Temple, that facts. 

the members of that ſociety were divided into two compa- 
fies, called Clerks Commons; and Ag ers Cammons. The 
firſt conſiſted of young men during their firſt two years 
ſanding; or thereabouts, till they were called up to the 
N den Commons: The Maſters Commons was divided 
Into three companies, that i is, No Utter Barr er, Utter 
Barriſters; and Benchers, The firſt of theſe were ſuch 
ks from their ſanding; or negle& of ſtudy; were not called 
lyon by the Elders or Benchers to diſpute and argue ſome 
point of law before the Be nchers: : thoſe diſputes were 
aled Mootings. Utter Barriftert. were ſuch as were five 
r fix years ſtanding; and were called upon to argue at 
the Mootings; ; ſo that making an Uttet Barriſter, was 
onferring a ſort of degree for the party's Progreſs i in learn- 
i, - Benchers were ſuch Utter Barriſters as had been in 
he houſe fourteen or fifteen yeats; they were choſen by ths 
Elders of the houſe to read; expound; and declare ſome 
latlite openly to all the ſociety. During the time of his 
fading, this perſon was called 4 Reader; atid aſterwards 

| Bencher; _ Se n bar 

Tuxkf were; as they expreſſed it, two ptincipal times | 
f their Learning : theſe were called Grand Vacations: 
ne begun the firſt Monday, in Lent; the other, the 
irt Monday after, Lammas each tontinied three weeks | 
nd three days. It was at theſe. ſeaſons that the readings 
ere ; in the former, by the Benchers themſelyes ; in the 
iter, by the Readers. The young | members of two 
ars were required to be preſent at theſe readings, under 
ain of forfeiting twenty ailing 8 far every. default. The 
Vii 1* | f 1 Gram 


I} was i 
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EN £ r. Grand 3 were employed i in other exerciſes for thy 
advancement of knowledge; an Utter Barriſter was 9 

| HENRY III. oppoſe ſome point alledged by the perſon reading. The 
young members were called upon to argue ſome point in 

preſence of three Benchers ; z they were followed by the 

Utter” Barrifters ; and, laſtly, the Benchers were to de 

cide. This was all carried on in Law-French. Suck 

was the form of Mooting. Exerciſes of this kind were per 

formed not only in the Grand Vacations, but in Term. 

AFTER the Term and Grand Vacations, ſuch young 
men as were No Utter Barriſters, were to argue ſong 
points in Law-French before the Utter Barriſters, who 
were to decide in Engliſh : theſe were called Mean Yau 

| tion-Moots, or Chapel-Moots. Further, every day in th 
year but feſtivals, the ſtudents of each meſs, being thre 
uſed to argue among themſelves after dinner and ſupper, 


Tre Middle Temple uſed to provide two Readers, being 
Utter Barriſters, for the two inns of chancery, Stra 
Inn and New Inn. Theſe read to the ſtudents there it 
Term and Grand Vacation: the ſtudents there moote( 
as in the Temple, and each Reader uſed to bring two wit 

him from the Temple to argue and moot. It ſeems, all 
that each of the four inns of court ſent two perſons to eve 
inn of chancery to argue, and after an debate the Reade 
uſed to give his opinion. 

SUCH was the education of antient time in the © inns 0 

court and chancery. But this was all voluntary, none bt 
ing, as the ſame manuſcript acquaints us, c_— | 
learn. We are informed alſo by the ſame authority, tl 
the young ſtudents. of the Middle Tample had their ſtud 
and places of learning fo unfortunately ſituated, that bee 
were very much annoyed by the walking and communica Tha 
tion of thoſe who were no learners. In the term- tim 
they were diſturbed by clients and clients ſervants reſorti 
to attornies and practicers, ſo that they might as well be en 
the open ſtreets as in their ſtudies, The ſame writer com 
plains, that they had no place to walk in, and talk, 2 


. their ſearuings but i in 2 8 2 5 which ry 
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the term-time, had in it no more quietneſs than the Per- 
% of Pawle's e, by occaſion of the confluence and con- 
courſe of ſuch as were ſuitors in the law *. Owing to this 
houſe having no revenue for the encouragement and ſup- 
port of ſtudents, it is obſerved by this writer, that many a 
ood wit was compelled to forſake ſtudy, before he had 
acquired a perfect knowledge in the law, and to fall to 
prattiſing, and become a 'ypler in the law. 


In the 32d Henry VIII. an order was made in the Inner 


NS Temple, that the gentlemen of that company ſhould 


reform themſelves in their cut or diſguiſed apparel, and 


houſe ſhould confer with the other treaſurers of court 
for an uniform reformation, and to know the juſtices opi- 
nion therein ?. In Lincoln's Inn, by an order made 23d 
Hen. VIII. none were to wear cut or panſied hoſen or 
ing breeches, or panſied doublet, on pain of expulſion ®'; b and 
CG Fly perſons were to be "a out of commons daring: the 
dme they wore beards 1, The firſt ſerjeants at law that 

received the honor of knighthood, were 04 in 26th 
wing of Hen. VIIiIs. 


king's bench, 30l. me ann. ;; to every other juſtice of that 
court, 201. per. ann.; to every juſtice of the common- 


which ſets forth the whole ceremony of calling ſerjeants; but 
tis too long for this place, and "gay be ſeen in ir HE | 


We have before noticed the Dugd. Gigs 9 11-9043 

cuſtom of Serjeants chooſing their Ibid. 1 

pllar at St. Paul's, arid taking down * Ibid, 148. | 

their client's caſe on their knee r. >: Ibid, Mi. Lf, LOTS 

nic That cuſtom, together with the We. Ibid. 244. Horns ae 
tention of the Pervyſe of Parole s, X did. PaJe „„ 

an this occaſion, | ſeems to open a Ibid. 1 10. TE 


berjeant-at law. Ty „ 
frgeaunt of the'law both ware ana 1£99% BA naiv: bt: 
CoM wiſe, . 


* * ” 
7 E 2 4 #5. x1 Ws 5 20%” » 
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ton had yben at the Pertyſe.* „ e 
Paor. CAN r. TaLEs. Ef 
EA * Vid, ant. vol. IL 366, 
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not wear long beards ; and that the treaſurer of that 


In the 37th Henry VIII. a+ further wks. was made 
in the fees of the judges: To the chief quſtice of the 


7 age in Chaucer's character of tge A+ LOOM EN 
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CHAP, XXXI. 
REI OS OOO 
-Þ-.H 1 L and M A R J. 


The 3 al Bed Al of, Uniformig—Tiz Rp 
man Cathalic Religion re-eftabliſhed—and the Papal A- 
 thority—The Royal Authority of a Queen — The Pur 
Lau. Tipling and Gaming Houſes —Payment of Tythe 
— Traverſe of Offices—Sale of Horſes — Adminiſtratin 

. of Fuſtice—Criminal Law—Repeal of Treaſons and Hel. 
nies —Houſe-breaking— Offences againſt the Comm. 
Projer—Unlawful Aſemblies—Robbing in a Booth or 
Tent—Of the Revivor of Stat. 25 Hen. V. III. c. 3.— 
Trial of Felons in Foreign Counties Clerks /Convitt— 

| Repeal. of Treaſon, Felonies, aud Præmunire — Riots 
Aſemblies - Puniſiment of Gypfies—Stealing of Ws 
nv Bail Y Vi aal in an. 10 


ä T Tcould hardly be expeiizdabat? We ape 8e of twelve 

| Soi 5 years ſhould. be productive of much alteration in our 
laws: but theſe two reigns, on the-contrary, hold a dif 

EDW. VI. tinguiſhed place in our juridical hiſtory. An attention 
M A R Y. the reformation of religion in the former, and a determi: 
nation in the latter to bring all things back to their-antient 

| Nate, almoſt wholly engaged the princes on the Throne 

"Theſe revolutions called for a frequent interference: of the 
parliament. In the midft of theſe changes, ſome Acts wen 

paſſed, which had great influence on the adminiſtrations 

juſtice ; and others, relating to our criminal law, Which 


#7 * o 
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art more particularly deſerving of notice. Mean-while, 


the activity and deſigns of the government were ſuch, that 
theſe two reigns are fruitful of intereſting facts regarding 
the practice and execution of our penal laws. 


Ta attack made on the hierarchy in the reign of 


Henry, by taking away the authority of the Pope over per- 


ſons and cauſes of a ſpiritual nature, prepared the way for 
a complete reformation. When the ſyſtem of papal ſub- 
ordination was once broken, a new regulation in doctrine 
and worſhip might be accompliſhed with leſs obſtruction 
and difficulty. This was the work of Edward VI.'s reign. 

GREAT part of the nation were diſpoſed to an alteration 
in the eſtabliſhed form of religion, from a conviction of 
is vanities and foppery, Thoſe who ſtill adhered to the 
old ſuperſtition, ſaw themſelves without the ſanction they 
once derived from the holy ſee, and the privileges of 
churchmen. The clergy, now reduced under ſubordina- 
tion to the king as ſupreme head, had ſunk into the condi- 
tion of their fellow-fubjefts. In this ſtate of things there 
was leſs danger to be apprehended from oppolition to oy 
reformation that might be attempted, 


Tux firſt act of the legiſlature was intended for the 
abdlition of the mals, with all its numberleſs abuſes and 
ſuperſtitions, which was to be done by reſtoring the com- 
munion to its primitive inſtitution. This was by ſtat. 
Ed. VI. c. 1. which contains along and accurate pream- 


ble concerning the appointment of this ſacrament by Chriſt ; 


lating, that it is & called in Scripture a ſupper, the table of 
*the Lord, the communion and partaking of the body and 
blood of Chriſt ; but that many perſons had condemned in 
their hearts the r thing, on account of certain abuſes 
© heretofore committed in the miſapplication of it.” For 
theſe reaſons it was enacted, i in the firſt place, that who- 
lever ſhall deprave, deſpiſe, or contemn the ſacrament, by 
contemptuous words, or otherwiſe, ſhall ſuffer impriſon- 
ment, and make fine, at the king's pleaſure : :. the offence 

Fk3 is 


The Reſorma- 
tion eſtabliſhed. 
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is to be enquired of, by the oaths of twelve men, at the 
quarter- ſeſſions; the indictment to be brought in three 


months after the offence; and a writ is to be directed to | 


the biſhop of the dioceſe to attend in e or by depu- 
ty, at the ſeſſions. | 

Bur the principal object of the act was to en the 
communion in both kinds, which, the preamble ſays, 


c was more agreeable both to the firſt inſtitution of the 


& ſacrament of the body and blood of Chriſt, and alſo more 
cc conformable to the common uſe and practice of the apoſ- 
« tles, and of the primitive church, for 500 years and 
« more after Chriſt: and further, that it was more 
& agreeable to the firſt inſtitution, and the uſage of the 


ce primitive church, that the people being preſent ſhould 


cc receive the ſame with the prieſt, than that the prieſt 
« ſhould receive it alone.“ It is therefore enacted, that the 
ſacrament ſhall be miniſtered to the people within the 
church of England and Ireland, and other the king's do- 


minions, under both kinds; and the miniſter ſhall not, 
without lawful cauſe, deny the ſame to any perſon. How- 
ever, there is no enacting clauſe concerning the prieſt not 


BORE it alone ; nor are there any penalties annexed, 


Tux next ſtatute made by the parliament was Rat, 
1 Ed. VI. c. 2. and this had the Reformation in view, 


Having ſtated that elections of biſhops by conge d'tlin 
_ were mere ſhadows of elections, and attended with great 


delay and expence, and that they ſeemed derogatory and 
prejudicial to the king's prerogative, it provides, that they 
ſhall in future be appointed by the King's letters patent, 


All proceſs \ was to be in the king” s name, but the 17e in 


that of the biſhop ; except the archbiſhop of Canterbury, 


who might uſe his own ſeal. 
Turn follows ſtat. x Ed. VI. c. 12. which repeals * fat 


5 Rich. II. ſtat. 2. c. 5. an, ſtat. 2 Hen. Y.-C * ts rb 
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he been made againſt Lollards, and had been put in execu- 
ee tion in the laſt reign : beſides theſe, it repeals ſtat. 25 
to WW Hen. VIII. c. 14. concerning the puniſhment of heretics 
u- ind Lollards ; the ſtatute of the fix articles, 31 Hen. VIII. 

c. 14.3 ſtat. 34 & 35 Hen. VIII. c. 1. concerning the 
he books of the Old and New Teſtament in Engliſh, the 
Ve, printing, reading, having, or ſelling them; and alſo flat. 
he 35 Hen. VIII. c. 5. which qualifies the ſtatute of the ſix 
re WY articles. All theſe ſtatutes in particular, and every other 
01 act of parliament concerning doctrine and matters of re- 
nd Wl livion, were thereby repealed and made void. By the 


Ire ſame act, there are penalties inflicted on thoſe who deny n 


he the king's ſupremacy, or affirm that the biſhop of Rome b, 
1; Wor any other perſon, is, or ought to be, by the laws of 
|; God, TO? head of the church of England and Ire- 
he WY land. 

be Tas laſt remains of Citi eſtabliſhments were 
0 deſtroyed by ſtat. x Ed. VI. c. 14. which gave to the king 
og all chantries, colleges, ' and free chapels ; all lands given 
for the finding of a prieſt for ever, or for the maintenance 


We f 

of of any anniverſary, obit, light or lamp in any church or 
chapel, or the like; all fraternities, brotherhoods, and 

4 guilds (except thoſe for myſteries and crafts), with all 

= their lands and poſſeflions. There are ſeveral exceptions 


in this act, which have ſaved ſome of the leaſt objection- 
able of theſe inſtitutions (fripped, however, of their ſuper- 
nd ſtitions), and ſuch as were only inciuded in the expreſſions 
of the act, but not in its deſign; as the univerſities, and 
colleges for learning and piety. 


Tas is followed by ſtat. 2 & 3 Ed. VI. c. 1. for the, 
uniformity of ſervice, and adminiſtration of the ſacraments. 
This act ſtates, that there had been for a long time divers 
forms of common-prayer ; as the uſe of Sarum, of York, 


v Set. 6. 


pen Ff4 forms 


of Dangers and of Lincoln ; and beſides theſe, many more 
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forms had of late been uſed, as well in morning and evening 
prayer, as in the communion, commonly called the maſs; 
that the king had endeavoured in vain to prevent other in- 


novations of this kind, and therefore had appointed the arch- 


biſhop of Canterbury and other biſhops to draw one con- 
venient and meet order of prayer and adminiſtration of the 
ſacraments, to þe uſed all over England and Wales, which 
they had now performed, in a book intitled, © The Bock of 
« the Common-Prayer and Admini iſtration of the Sacraments, 
« and other Rites and Ceremonies of the Church, after tl 


60 Uſe of the Church England: wherefore it was enaQ- 


ed, that every miniſter in cathedrals, pariſh-churches, and 
other places, ſnould be bound to ſay and uſe the matins and 
even-ſong, celebration of the Lord's ſupper, commonly 
called hs maſs, and adminiſtration of each of the ſacra- 
ments, and all their common and open prayer, in ſuch or- 


der and form as is mentioned in the aforeſaid book, and 


not otherwiſe, under certain penalties which we ſhall here. 


after mention. That the clergy might be relieved from 
the reſtraint which had been impoſed on them by the Ro- 


miſn church, in violation of the firſt command given by 


Heaven to mankind, it is declared by ſtat. 2 and 3 Ed. VI. 
c. 21. that all laws, canons, conſtitutions, and ordinances, 
which forbid marriage to any eccleſiaſtical or ſpiritual per- 
ſon who by God's law may lawfully marry, ſhall be void: 

and ta compel the performance of. marriage, where 
engagements had been made, the ſtat. 32 Hen. VIII, 
c. „38. (only as far as concerned pre- contracts) was re- 


peaſed by ſtat. 2 and 3 Ed. VI. c. 23.3 and the eccleſiaſti- 


cal judge i is thereby authoriſed to give ſentence for ſolemni- 


zation of marriage, upon a pre- contract, as before that act. 


Tux foregoing laws were rather intended to inſtitute 


and build up, than to deſtrey; but ſuch ſteps having 


been taken, the Reformation was puſhed on with more 
vigour, and a ſort of perſecution was begun againſt the old 
ſuperſtition. It was enacted by ſtat. 3 and 4 Ed. VI. 
£--10. that ſince the common-prayer had been ſet forth, 

| 0 | =_ 
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ontzining nothing but the pure word of God, the corrupt, 
in, untrue, and ſuperſtitious ſervices ſhould be diſuſed ; 

4 therefore all antiphoners, miſſals, grailes, proceſſionals, 
anuals, legends, pies, portuaſles, primers, in Latin or En- 
lh, couchers, journals, ordinals, and all other books, ſhould. 
om thenceforth be aboliſhed : all perſons and bodies cor- 
rate having any ſuch books or images, taken out of churches. 
; chapels, were to deſtroy ſuch images, and deliver ſuch. 
0s to the biſhop or his commiſſary within three months 
obe deſtroyed; and perſons who omitted ſo to do, were to 
eit for every book 208. for the firſt offence ; 41. for the 
cond ; and for the third, impriſonment at the king's will, 


furped authority of the ſee of Rome, as well as for the 
eceſſary adminiſtration of juſtice, the king was empowered, 
lke manner as Henry VIII. had been, by ſtat. 3 and 4 
d. VI. c. 11. during three years to appoint thirty-two 
rſons to examine the eccleſiaſtical laws, and reform 
em; and by the ſame ſtatute, c. 12. to appoint fix pre- 


making and conſecrating archbiſhops, biſhops, prieſts, 
cons, and other miniſters of the church. | 

THe execution of theſe two commiſſions took up the 
tention of the reformers, and ſome time was employed in 


en made to it, or it was otherwiſe thought convenient to 


te form of ordination and the prayer-book (for the eccle- 
tical laws took longer time, and after all were not finiſh- 
[icon enough to be confimed), a ſecond act of uniformity 
25 paſſed, namely, ſtat. 5 and 6 Ed. VI. c. 1. This act 
zins by ſtating, that many perſons refuſed to come to 
1s Wir pariſh-churches, and other places where prayer, ad- 
re WP =iftration of the ſacraments, and preaching was uſed : it 
d adds therefore, that all perſons ſhall faithfully endeavour 
I. es to reſort to their pariſh-church or chapel where 
b, common: prayer and ſuch ſervice was uſed, upon every 
Is Sum- 


nd for putting to utter oblivion, as the ſtatute ſays, the 


mend or enlarge it. After this was completed, at leaſt 
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ics and fix other perſons to draw up a form and manner 


tering the common-prayer-book, where exceptions had 
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3 Sunday and holy-day, and there abide during the time o 

| , common-prayer and preaching, upon pain of the cenſure 

E DW. vi, of the church, which the biſhops are ſolemnly in God 
= pate * name required to ſee executed; and they are thereby em 
powered to reform and puniſh all ſuch offences. And he 

cauſe, ſays the ſtatute, many doubts had ariſen about the 

| faid ſervice, © rather by the curioſity of the miniſters an 

« mi/lakers, than of any other worthy cauſe,” the king ha 

cauſed the book of common-prayer to be faithfully peruſe 

and made perfect, and now annexed it, fo explained ant 

perfected, to this act; at the ſame time adding a form ant 

manner of conſeorating archbiſhops, biſhops, prieſts, and 

deacons, to be of like force and authority as the former 

with the fame provifions as by ſtat. 2 and 3 Ed. VI. c.1 

were ordained ; which ſtatute is declared to be in force fo 

eftabliſhing this hook, now explained and perfected, and the 

form of conſegfation and ordination. Any perſon being 

preſent at any other form of prayer than according to this 


rected once\a-year to read it on a Sunday in the church, af 
the time of the mg} aſſembly. The next ſtatute © appoints 
the faſts and feaſts, as they are now in the calendar. 

T Bx laſt ſtatute made upon the occaſion of theſe altera 
nN | tions in religion was ftat. 5 and 6 Ed. VI. c. 12. to con- 
i | firm and explain the former ſtat. 2 and 3 Ed. VI. c. 21. 

| concerning the marriage of prieſts. The ſtatute ſays, that 

| evil diſpoſed perſons had taken occaſion, from certain words 
gl - in that act, to ſay that jt was but 4 permiſſion, like that 
| 4 iſury and other unlawfal things; and therefore, that children 
| born from ſuch nuptials ſhould rather be accounted baſtards 

| Is than legitimate. To avoid this flander, the ſtatute enacts 


2 


poſitively, that the marriage of prieſts and ſpiritual perſons 
is true, juſt, and lawful, to- all intents and purpoſes, and 
their children legitimate, as any other born in wedlock; as 
rs inheritance and every other legal right. 
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Ir was upon theſe aQs of parliament that the reformed cn —58 

urch ſtood at the death of Edward VI. 5 

QueeN Mary ſoon overturned every thing which had EDW. VL 

en done in the former reign for a reformation of religion. "_ Pane © 

ter an act repealing all new- created treaſons, felonies, 

d caſes of præmunire, and another to eſtabliſh her own eee 

zitimacy, and declare null and repealed all ſentences, or- eſtabliſhed ; 

rs, and laws to the contrary z an act was paſſed, ſtat. 

Ma. ſt. 2. c. 2. repealing all the under-mentioned. ſta- 

tes, being all that were paſſed in her brother's reign for 

e reformation of the church; namely, ſtat. 1 Ed. VI. 

I. againſt ſuch as ſpeak unreverently of the body and 

ood of Chriſt; ſtat. 1 Ed. VI. c. 2. relative to the elec- 

on of biſhops; ſtat. 2 and 3 Ed. VI. c. 1. concerning 

iformity of ſervice and adminiſtration of the ſacraments; 

zt. 2and 3 Ed. VI. c. 21. made to take away all poſitive. 

vs againſt the marriage of prieſts ; ſtat. 3 and 4 Ed. VI. 

10. made for the aboliſhing of divers books and images; 

at, 3 and 4 Ed. VI. c. 12. made for the ordering of eccle- 

aſtical miniſters ; ſtat. 5 and 6 Ed. VI. c. 1. made for 

e uniformity of common-prayer and adminiſtration of the 

craments ; ſtat. 5 and 6 Ed. VI. c. 3. made for the 

ping of holy-days and faſting-days ; and ſtat. 5 and 6 

d. VI. c. 12. touching the marriage of prieſts, and legi- 

mating their children: and it was moreover enacted, that 

| ſuch divine ſervice and adminiſtration of ſacraments as 

ere moſt commonly uſed in England in the laſt year of 

enry VIII. ſhould be uſed through the realm, and no 

ther. 5 F 

Thus was the national worſhip brought back to the 

late it was in at the death of Henry VIII.; and that it 

ght be performed without diſturbance or impediment, it 

ras enacted by ſtat. 1 Ma. ft. 2. c. 3. that any perſon who 

word or deed ſhould maliciouſly moleſt any preacher, au- 

Itoriſed to preach, in his ſermon, preaching, or collation z* 

r ſhould maliciouſſy diſturb any lawful prieſt, preparing or 
NE RE e cele- 
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celebrating the maſs, or other ſuch ſervice, ſacrament, 

ſacramentals, as were moſt commonly uſed in the laſt year. 
Henry VIII. or ſpoil or deface the ſacrament commoll 
called the ſacrament of the altar, or the p7x, or cang 
where the ſacrament was; or break any altar, crucifix, 
croſs, in any church, chapel, or church-yard ; ſuch offeni 


| ſhould be taken before one juſtice, who, if he thou ght f 
Was to commit him to cuſtody: and within fix days 


ſame juſtice, with another, was to examine him ; and if 


was convicted by two witneſſes, or his own confeſio 


they were to commit him for three months, and furthe 
to the next quarter- ſeſſions; when, if he did not repe 
he was to be again committed till he became reconcil 
and penitent. If ſuch offenders were not immediately take 
the pariſh was to forfeit 51. to be levied as in caſes of hy 
and cry by the ſtatute of Wincheſter, and ſtat. 3 Hen. VI 
c. 1. Notwithſtanding this ſtatute, the ordinary mig 


. puniſh theſe offences by eccleſiaſtical cenſures, ſo as non 
were puniſhed twice, The penal proviſions of this act ar 


much ſtricter than any the Reformers had made in th 
former reign, to ſecure their eFabUGumont, in matters“ 
the like kind. 

SkvkRER methods were now preparing for the corre 
tion of thoſe who did not conform to the religion of thi 
court. By ſtat. 1 and 2 Ph. and Ma, c. 6. there is a re 
vivor of ſtat. 5 Ric. II. ſt. 2. c. 5. concerning arreſting 0 


| heretical preachers ; of ſtat. 2 Hen IV. c. 15. touching 


| pd the papal 


repreſſing of hereſies, and puniſhment of hereticks ; and o 
ſtat. 2 Hen. V. c. 7. concerning the enormity of hereſ 
and Lollardy, and the ſuppreſſion thereof. After theſe thre 
penal laws were revived againſt hereſy, there follows a ve 
long act of parliament, containing a hiſtory almoſt of 
return of the nation into the boſom of the Romiſh church; 


and the complete re-eſtabliſhment of the pope's authorit 


before the innovations begun in that king's Ir eign. 


here, as it had bcen in the twentieth year of Henry VII 


Tab 
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Tals is fiat. 1 and 2 Phil. and Ma. c. 8. It opens by C H A k. 

ting, that muck falſe and erroneous doctrine had been Wo: : . 

taught, and ſpread abroad here ſince the twentieth year EDW. VI. 

a ee Hen. VIII. fo that as well the ſpiritualty as the tetmpo- "M W 
alty had ſwerved from the obedience to the ſee apoſtolic, 

and declined from the unity of Chriſt's church, and ſo 

continued until her Majeſty was firſt raiſed up by God 

to the throne, and then married to the king; ; to co 

(as unto perſons undefiled, and by Gods gobdneſs preſerves 

from the common infection) and to the whole realm, the 

poſtolic ſee had ſent the lord cardinal Pole, legate de 

latere, to call them home again into the right way, from 

whence they had a long while wandered: that they, ſeeing 

their errors, had acknowledged them (which the two houſes 

did upon their knees ) to that moſt reverend father, and 

by him were "received, at the interceſſion of the king and 

queen, into the unity and boſom of the church ; EE that 

they then made an humble ſubmiſſion and promiſe, for a 

declaration of their repentance, to repeal ſuch acts 

as had been made ſince the twentieth year of 

Henry VIII. againſt the ſupremacy of the pope.” Then 

lows the fupplication of the two houſes to the king and 

ueen, for them to intercede with the cardinal to obtain from 

e pope a remiſſion of all cenſures and ſentences which they 


ts, 6 


LAI ( 


„ #* 


ow proceeded i in 55 ſtatute to accompliſh their rs 
ind repeal all lays made againſt the ſupremacy of the ſes 
of Rome, 28 

Taz firſt repeal v was of hana part of at. 21 Hen. VI II. 
13. made againſt licences and diſpenſations from Rome 
for pluralities and non-reſidence z then the whole of fat. 
23 Hen. VI. UI. c. 9. againſt citing out of the dioceſe where 
n idle x except in certain caſes: ſtat, 24 Hen. * II. 


Bumm. Rel. vol. M. 272, — 


C. 12. 


CHAP. c. 12. that appeals in ſuch caſes as had been uſed to hey 
PAW. ſued to the ſee of Rome, ſhould not, be had or uſed wit 
EDW. VI. the realm: ſtat. 25 Hen. VIII. c. 19. called the ſubn 
5 bo V 1 ſion of the clergy : ſtat. 25 Hen. VIII. c. 20. for n 
payment of firſt- fruits to the ſee of Rome, and con 

cration of biſhops within the realm: ſtat. 25 Hen, VI 

c. 21. concerning exonerating the king's ſubjects ff 

exactions and impoſitions before that time paid to the ſe 

Rome; and for having licences and diſpenſations wit 

the realm, without ſuing further for them. All theſe ft 

tutes are totally repealed ; as was ſtat. 26 Hen. VIII, e. 

concerning the king's highneſs being ſupreme head of f 

church of England, and to have authority to reform and 

dreſs all errors, hereſies, and abuſes in it: ſtat. 26 Hen. VII 

Fg 14. for the nomination and conſecration of ſuffragan 

ſtat. 27 Hen, VIII. c. 15. empowering the king to nan 

thirty-two perſons, clergy and lay, for the making of et 

cleſiaſtical laws: ſtat. 28 Hen. V III. c. 10. for ext 

guiſhin g the authority of the ſee of Rome: ſtat. 28 Hen. VI 

c. 16. for the eaſe of ſuch as had obtained pretended licenct 

and diſpenſations from the ſee of Rome: all that part. 

ſtat. 28 Hen. VIII. c. 7. which concerns 2 prohibition! 

marry within the degrees mentioned inꝰ the act: 

31 Hen. VIII. c. g. authoriſing the king ta make biſhg 

by his letters patent: ſtat. 32 Hen. VIII. c. 38. concen 

| ing pre- contracts, and degrees of conſanguinity : ſt: 
| 35 Hen. VIII. c. 3. for the ratification of the king's iti 
1 ſuch part of ſtar. 35 Hen. VIII. c. 1. as concerned t 
| | | bath againſt the ſupremacy ; and all oaths thereupon ha 
made, and given, were declared to be utterly void and re 
pealed: ſtat. 37 Hen. VIII. c. 17. that doctors of the c 
law, being married, might exerciſe ecclefiaſtical juriſdiQton 
that part of ſtat. 1. Ed. VI. c. 12. ſect. 7. which puniine 
thoſe who deny the king's ſupremacy. That clauſe a 
all other clauſes in that act contrary to the ſupremacy 
the pope, and all other acts of parliament made fince i 


twel 
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rentieth of Henry V III. againſt the ſpree authority of C HA p. 
je pope's holineſs, are generally repealed. XXXI. 


Bur leſt the repeal of theſe laws, and the admiſſion of EDW. VI. 
apal authority 1 in all its plenitude, without any ſaving for 7 l 5 OI 
conf: eſtabliſhments and accidents which had been produced | 
flate years, ſhould bring the property and condition of 

any into great hazard, and introduce the extremeſt 

fuſion, it was neceſſary to go further; and the parlia- 

ent made another ſupplication to their majeſties to inter- 

de with the cardinal, that the following points ſhould be 

ttled by the pope's authority, that all occaſions, lay they*, 

contention, grudge, ſuſpicion, and trouble, may be taten 

way : xt, that all biſhoprics, cathedrals, or colleges, 


M cftabliſhed, might be confirmed; 2d, that marriages 
"dc within ſuch degrees as were not contrary to the law 
"Wo God might be confirmed, and the iſſue declared legiti- 
ee; 3d, that inſtitutions into benefices, and 4th, all 
x dicial proceſs might be confirmed ; and laſtly, that all 
tlements of land of biſhoprics, monaſteries, or other 
"WF "2105 houſes, might continue as they were, without any 
ouble from eccleſiaſtical cenſures or the laws. 5 'E 


A SUPPLICATION likewiſe from the clergy * prayed, 
at the lands and goods of the clergy might remain, as 
ey were. The cardinal made a diſpenſation as to all 
ele particulars e, 5, and granted them fully ; which diſpen- 
ion was now. „ in every point by the parliament. 
is, however, in addition to this, enacted , that all per- 
ns and bodies corporate, as well as the crown, ſhall en- 
all the poſſeſſions alluded to, as they were intitled to 
joy them before the firſt day of that parliament; and 5 1 
laſſurances of land by Henry VIII. and Edward VI. are | 
nirmed. But to encourage a renewal of like monaſtic 
itutions, it was enacted, that perſons ſeiſed in fee might 

Ve lands to ſpiritual corporations ont, licence of e . 
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CHAP. main, or writ of od quod n notwithſtanding 

XXXI. ſtatutes of mortmain!; with reſerve of a tenure in frank 

EDW. Fr. almoigne, or a tenure by divine ſervice, notwithſtandi 

— 7 * the ſtatute of quia emptores : this licence to alien in mor 
; main to continue only for twenty years. 

In fine it was declared, that the ſee of Rome wa | 
| have and enjoy ſuch authority, pre-eminence; and juriſdi 
tion, as his holineſs did or might exerciſe by his fupremag 

(and the biſhops ſuch eccleſiaſtical juriſdiction) before it 
goth year of Henry VIII. In this manner was the Rom 
catholic religion. and the papal IAU again efſtabliſhe 
by law. 

Havi fo far conſidered ſuch ſtatütes as effected alt 

ations in religion, we ſhall now mention a remarkab 
one reſpecting the regal ſtate; and then proceed to tha 
concerning perſons and Fees La 4 with the adn b. 
niſtration of juſtice. 


. Tus ſtat. 1 Mar. ſect. z. e. 1. ſets. forth, that bett 
thority ofa the ſtatutes of the realm attributed all prerogative and pre 
| Queen. | eminence to'the name of ing; together with the punil 
ment and correction of offenders; therefore ſome malidi e 
ous and ignorant perſons had pretended to think that th 
queen could not take the benefit and privilege of them: 
then proceeds to make a declaration of the law on 
point, and enacts, that the law of this realm is; that t 
kingly or regal office; with all its dignity, prerogatin 
and power, being inveſted either in male or feinale; oug 
to be as fully deemed and taken in the ane as in the other 
and whatever the law has appointed the king to have or d 
the ſame the queen may ted * exerciſe without doub 
or queſtion. - 


Wer the ſpeaket of We bout of est is bett 
this bill, many wondered what could be the intention 
fag Aa wad en a matter which feemed to be without 6 
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ute, The n deſign of this act was afterwards related 
4 yy Fleetwood, the recorder of London, to Lord Leicgſier, 
dom whoſe minutes of the ſtory a learned prelate has 
ade it public k. The bill, as firſt brought in, declared 
Iſo that the queen had as much authority as any other of 
er progenitors, It was objected to this, that ſhe was 
i tercby declared to have as much authority as William the 
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na onqueror, and might, like him, ſeize all the lands of 


ei enmmen, and give them to ſtrangers: this ſuggeſtion, 
ozethier with the jealouſy then entertained of the Spanith 
match, induced the houſe to-go into a committee, where 
e bill was atlength qualified, and made to ſpeak the lan- 
ze above-mentioned. 


jad been preſented to the queen by the imperial ambaſſa 
or, in which were ſketched the outlines of a plan of go- 


antage of the notion, that all limitations by ſtatute on the 
gal power regarded kings, and not queens, of England; 
in de was to declare herſelf a conqueror ; or, that ſhe ſuc- 
etded by. the common law, and not by ſtatute, which 
ld not, upon the above-mentioned principle, bind her; 
thus ſhe was to be at liberty to eſtabliſh religion and 
bovernment as ſhe pleaſed. It is ſaid, that the queen, 
ery much to her honour, expreſſed a diſlike of this bold 
erformance, and thought the defign contrary to her coro- 
ation oath ; and having communicated it to Gardiner, 
n the anbullade;'s preſence, committed it to the flames, 
"ith ſome rebuke of his excellency for preſuming to tempt 
er with ſuch projects. Gardiner was alarmed at this 
bold beginning of the Spaniſh influence: and to prevent 
uch deſigns for the future, he drew this act, in which, 
hough he ſeemed to intend an advantage to the queen, by 
ing her title beyond diſpute 3 yet he really meant that 


* Burn, Ref, vol. 1. 2 58. 
Vorl. IV. FCC _ the 


ite 


Bur the original motive for the act was this: : a book 


ernment for the queen to adopt. She was to take ad- 
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pere to contain the counties within which the purveyand 


making any new ones ». As a popular meaſure, in th 
reign of Edward VI, the operation of purveyance . 


and things neceſſary for carriages : it was provided, th; 
for poſt-horſes a penny a mile ſhould be paid; for e 


2 and 3 Ph. and Ma. c. 6, that no commiſſions of pu 


their ſeveral prices, and the nameſubſcribedof the conſtable 


delivery; a docket of which, ſubſcribed by the commiſſion 
of purveyance, was to be lodged with the ſeveral conlta 


of the place; and they were to certify the contents of ſud 
dockets to the ſtewards of the houſhold. All former i: 


their undertakers, deputies, and ſervants ; and all con 
miſſions for purveyance were henceforward to be in ti 
Engliſh language. By another chapter of the ſame ft 
tute , it was ordained, in conformity with an antient | 
vilege of the two mien that there ſhould be nop 


HISTORY OF THE 


ſhe ſhould be reſtrained by all thoſe laws to which the for 
mer kings of England had confented. 

Wx have not had occaſion to ſpeak of any parliamen- 
tary. proviſion on the article of purveyance ſince the ting 
of Edward III. The only object had ſince been, to pro 
cure a due and regular execution of thoſe acts, withoy 


ſuſpended for three years, except for barges, ſhips, cart 


four-pence, if for the houſehold ; if for the wars, three 
pencen. This act, however, had no long continuance 
but in the next reign ſome regulations of a permanen 
nature were made on this head. It was ordained by ft 


veyance ſhould be for any more than ſix months: th 


was to be made, and oppoſite each county blanks, whe 
were to be written the things to be purveyed in each, wit 


who were employed to procure them, and were privy to the 


bles upon the delivery; who were to give it to the juſiict 


tutes againft purveyors and takers were thereby extendedl 


Vid. ant. vol. n. 5 | . Ed. VI. . 
— Vid, ant. vol III. 272, 273. Ch. 15. | 
53550 veyan 
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yeyance within five miles of Oxford or Cambridge, except 
when the king or queen came there. 

en- THE article of i vagrancy and begging ſeems to bas: be- 
f come a greater grievance than ever; and 1 in the ſolligitude 
0b correct and ſuppreſs the effects of this evil, the parlia- 
wu nent, during theſe two reigns, more than once changed 
is ſyſtem of conduct. The firſt interpoſition was by ſtat. 
Ed. VI. c. 3. which laments the increaſe of vagabonds, 
nd declares them to be more in number than in other regions. 
The deſign now was to treat ſuch offenders with extreme 
ſeverity : this act, therefore, begins with repealing all 
reformer laws for the puniſhment of vagabonds and ſturdy 
ce WMbeozars ; it then ordains, that any perſon may apprehend 
nen thoſe living idly, wandering, and loitering about without 
employment, being ſervants out of place, or the like, and 


vitneſſes, or confeſſion of the party, were to adjudge ſuch 
anofender to be a vagabond, and to cauſe him to be marked 
with a hot iron on the breaft with the mark of V, and 
widhM:djudge him to be a ſlave to the perſon who brought and 
preſented him; and to his executors, for two years. The 
perſon was to keep him upon bread, water, or ſmall-drink, 

ound refuſe-meat, and cauſe him to work by beating, chain- 
ing or otherwiſe, in any work or labour he pleaſed, be it 
ever ſo vile. If ſuch ſlave abſented himſelf from his maſter 
within the two years, for the ſpace of fourteen days, then 
be was to be adjudged by two juſtices to be marked on the 
lorehead, or the ball of the cheek, with a hot iron with 
the ſign of an 8, and farther adjudged to be a ſlave to his 
matter for ever; and if he run away a ſecond time, he was 
to be deemed a felon. Any perfon to whom a man was 


is neck, arm, or leg. A ſimilar courſe of treatment was 
by act directed for clerks convict, which will be conſidered 
Ia another place, 


% 


bring them before two juſtices, who; upon proof by two 


ddjudged a ſlave, had authority to put a ring of iron about 
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or village where he was born, he was to fend him, with a 


| in ſome public works, for the term, and under all the cir- 
cumſtances before-mentioned in the caſe of any private 
maſter; with a penalty on the place, if ſuch ſlave wa: 
| ſuffered to paſs three working-days without employment, 
Such towns and the inhabitants might aſſign or transfet 
their flaves, as private maſters. If it happened that the 


to be marked with an 8. Foreign vagabonds were to be 
treated in the ſame manner as Engliſh, except the marking 


and who were born, or had been for the moſt part conver- 


tioned manner, every juſtice was required to make ſearch! 
for, and examine all perſons of that deſcription ; and hay- 


HISTORY OF THE 


Ax child of the age of five years, and under fourteen, 


wandering with or without ſuch vagabonds might be ta. 
ken, and adjudged by a juſtice to be ſervant or appren- 


tice to the apprehender till twenty years of age if a fe. 


| male, and twenty-four if a man-child : the child to be 


treated as a ſlave, and puniſhed with irons or otherwiſe, 
if he run away. The maſter might aſſign and transfer ſuch 


flaves for the whole or any part of their time. If ſuch] 
| flaves, either during their ſlavery, or after they were ſet 
free, beat or wounded their maſters, or conſpired with 
others ſo to do, they were to ſuffer as felons, unleſs the 


perſon injured would take the offender as a ſlave for ever, 
Ir vagabonds were not apprehended in the before- men- 


ing enquired of any one ſo apprehended, the town, city, 


writing on parchment teſtifying his vagrancy and ſettle- 
ment, from conſtable to conſtable, to the head- officer of 
ſuch place; to be made a ſlave to the inhabitants thereof 


vagabond was not born at that place, he was to be made 
a ſlave to the inhabitants for the lie he had told, and was 


in the breaſt or face; and they were to be ſent to the next 
port to work till they could be conveyed abroad, at the 
coſt of the inhabitants. 

THvs far of vagabonds : thoſe idle perſons 425 from 
their infirmities, could not be properly treated as ſuch, 


ſant 


ENGLISH LAW. 
ant and abiding for the ſpace of three years in any place, 


the act, by the head-officer of the place, and provided with 
cottazes, or other convenient houſes to be lodged in, and 
lie ved and cured by the deyotion of the good people of 
the place. 


anct of the place: and a penalty was impoſed on the head- 
oficer ſuffering it three days. 


ch as were not ſo ſettled, head-officers were required to 


ir otherwiſe, from conſtable to Conſtable, to their proper 
kilement, under penalty for neglect of ſuch ſearch. If 
ch infirm perfons were not wholly diſabled from work- 
nz, the inhabitants were to provide them work in com- 
non, or appoint them to ſuch private perſons as would; 
nd ſuch as refuſed to work, or run away, were to be pu- 
nſhed diſcretionally with chains, beating, or otherwiſe. 
For the promotion of this plan, the parſon or curate every 


e to remember the poor people, their brethren in Chriſt, 
born in the ſame pariſh, and needing their help. 

Tas parliament did not reſt content with this act. The 
eat and unexampled ſeverity of thoſe proviſions about 
larery had prevented it from being carried into execution. 
omething new was therefore done on this ſubje& a few 
fears after. By ſtat, 3 and 4 Ed. VI. c. 16. the before- 
nentioned ſtatute and every other act on this ſubject, ex- 
pt ſtat. 22 Hen. VIII. was repealed; and it was ordain- 
ech that the ordering of vagrants and beggars ſhould depend 
on ſtat. 22 Hen. VIII. c. 12. which ſtatute was confirmed 
br ever: in addition to which this ſtatute re- enacts all 


ettlements, the paſſing of vagrants, the providing for the 
abrm, and ſetting them to work, in the very words of 
* Vid. ant. 228. 


S863 that 


were to be ſought out before a certain day mentioned in 


None but ſuch as were born there, or had 
been converſant and abiding for the above ſpace, were 
aer that day to remain and beg abroad within the pre- 


For the clearing away of 


make a ſearch every month, and ſend them away in carts 


unday, after reading the goſpel, was to exhort the peo- 


le proviſions of the former act of this reign reſpeQing 
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that ſtatute, except the puniſhment of ſlavery. The di 
rection about ehildren was altered in this way : the chil 
was to be brought into the open ſeſſions by the apprehen 
der, who was to promiſe to bring it up in honeſt labou 
till, if a woman, the age of fifteen; if a man, of cigh 
teen; upon which the juſtices were to adjudge the child t. 
be a ſervant, according as the law and cuſtom of the real 
is of ſervants without wages. If the child ran away, 


was to be puniihed by the ſtocks, or at the maſter's i 


cretion, who might alſo have a juſtice's warrant under th 
| ſtatute of labourers; and if any perſon inticed ſuch chil 


away, the maſter might have an action on the ſtatute 
labourers. I wo neighbours might complain to the ſeſſo 


if the child was maltreated, and the juſtices might di 


charge him from the ſer vice, and — him to anothe 
maſter. | 

Id the following parliament this matter was again take 
up. By ſtat. 5 and 6 Ed. VI. c. 2. the ſtat. 22 Hen. VIII 


c. 12. and ſtat. 3 and 4 Ed. VI. c. 16. were confirmed 


ſubject, however, to the following corrections. The fi 


of theſe amendments has more the appearance of a com 


pulſory levy for ſupport of the poor, than any thing y 


have yet met with. In cities, boroughs, and towns corp! 


rate, the mayor or head-officer, and in other pariſhes th 


vicar or curate and the churchwardens, were to have a te 


giſterof the inhabitants and houſholders, and of the need 
perſons not able to ſupport t themſelves; and with this, the 


were, in the church, quietly after divine ſervice, to callt 


gether the inhabitants and houſholders, and elect and nom 


nate out of them, yearly, two or more tobe collectors of alm 


Theſe collectors, the Sunday following, while the peo 


were at church, and had heard God's holy word, we 


0 gently to atk and demand of every man and wormal 
What they would be content to give weekly towards t 


relief of the poor, which was to be written in the regilt 


Alter this, the collectors 1 were to gather and diſtri 


ch alms weekly to the poor for their ſupport, or to put C — P. 
them to labour, as it ſeemed beſt. Theſe collectors were 2 
to account to the principal perſons beforementioned every EDW. VI. 
quarter, at which any of the pariſh might be preſent; 1 A K X. 
and when they went out of office, they were to deliver over 
al ſurpluſſes to the common cheſt of the church. If they 
refuled to account, the ordinary might proceed againſt 
them with ſpiritual cenſures. If any refuſed to contribute, 
the parſon, vicar, or curate, and churchwardens were 
zently to exhort him towards the relief of the poor: if 
he would not be perſuaded, then, upon certificate of the® 
parſon, vicar, or curate, the biſhop might ſend for him, 
and try to perſuade him, and ſo, according to his diſere- 
tion, take order for the reformation thereof, 

Ix the next reign we find another act for the relief of the 
poor. By ſtat. 2 and 3 Ph. and Ma. c. 5. the two favou- 
rite ſtatutes, 22 Hen. VIII. c. 12. and 3 and 4 Ed. VI. c. 
16. were confirmed, and declared to be in full force; af- 
ter which, this act goes on to exact the ſame proviſions as 
had been made by ſtat, 5 and 6 Ed. VI. about appointing 
collectors, with their gathering, diſtribution, and ac- 
counts, To this it was now added, that if a pariſh was 
too ſmall to ſupport its own poor, then, upon certificate to 
the juſtices of the county, two of them, upon examina- 
tion of the matter, might grant a licence under ſeal to. 
ſuch of the poor as they thought proper, to beg abroad. 
In towns, the chief officer was to exhort a wealthy pa- 
iſh to aſſiſt a poorer, If perſons ſo licenſed to beg ex- 
ceeded the limit preſcribed to them, they were to be pu- 
nihed as vagabonds, jaccording to ſtat. 22 Hen. VIII. 
Such licenſed perſons were to have a badge on the breaſt, 
and back of the outer garment, This act was only tem- 
porary, and at the end of the firſt ſeſſion of the next par- 
lament it expired; ſo that the regulation of the poor, at 
tne cloſe of this reign, ſtood upon ſtat. 22 Hen. VIII. 

c. 12. ſtat, 3 and 4 Ed. VI. c.16. and ſtat. 5 and 6 Ed.VI. 
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FPiplipg and 
gaming-houſes. 


maintaining in vigour and readineſs the antient militia, 


. indictment, information, or otherwiſe, if ſuch perſons 


- which were ſanctioned, as we have ſeen, by the ſtatutes of 


other unlawful games, ſhould be null and void, 


Rt, 4 and 5 Ph, and Ma. c. 3. Vid. ant, 294. 


HISTORY OF THE 


c. 2. and theſe were afterwards ſuperſeded by other regu 
lations in the reign of queen Elizabeth, 

For the better ordering of the military Nate, ſevera 
proviſions were made by ſtatute in the reign of Ed, VI 
reſpecting ſoldiers ? and muſters ; and ſome acts paſſed ſo 


To take away temptations to idleneſs is the moſt effec 
tual way of guarding againſt the increaſe of that ordero 
people who are the objects of the foregoing laws. A lay 
was made to leſſen the number of tipling and gaming 
houſes. By ſtat. 5 and 6 Ed. VI. c. 25. two juſtices hay 
authority to remove and put away the common ſelling o 
ale and beer in common alehouſes and tipling-houſes, i 
ſuch towns and places as they thought meet. None wer, 
to keep ſuch houſe, unleſs admitted and allowed in oper 
ſeſñons, or bytwo juſtices ; and they were alſo to give a fe 
cogniſance for not uſing unlawful games, and for thy 
maintenance of good order and rule, This was to be cer 
tified to the ſeſſions, where the juſtices might inquire b 


— 52 


had broke their recogniſance, Perſons ſelling liquors with 
out ſuch authority, might be committed to gaol for thre 
days, and till they entered into a.recogniſance not to kee 
any ſuch houſe. The licences to keep gaming- houſes 


Hen. VIII. © were greatly abuſed, and became the ſource of 
much evil, To remedy this, it was enacted, by ſtat. 2 and 
3 Ph. and Ma. c. q. that every licence, placard, or grant 
for the keeping any bowling-alley, dicing-houſe, or for 


THE parliament were not inattentive to ſuch objects as 
concerned the public weal, and improvement of the coun- 
try. Among theſe, the firſt was agriculture, .We finda: 


7 Stat- 2 and 3 Ed. VI. c. 2. 1 * $tat- 4 and 5 Ph. and Ma c. ol * 


ſtatute 


ENGLISH LAW, 


| waſte lands *, in confirmation of the ſtat. of Merton, 
„ and ſtat. Weſt. 2. 13 Ed. I. * c. 46.; and fur- 
er, all perſons recovering in an aſſiſe on either of thoſe 
utes, were to have treble damages. It was however 
wided, that where houſes had been built upon waſte 
cunds, not having three acres incloſed, and an orchard, 
den, or pond, not exceeding two acres, which did no 
ut to the waſte, and were a great convenience to the 
mer, they ſhould not be conſidered as within the mean- 
oof the above ſtatutes. This proviſo was in favour of 
bandry and cultivation. The preferring of tillage to 
ture, as had been done by former ſtatutes, with the 


g huſbandry, were inſiſted upon, and encouraged by ſe- 
ral ſtatutes *, | 


Tag courſe of trade, and the conduct of manufac- 
es, ſtill continued to engage the notice of the legiſla- 
re; but the number of acts about buying and ſelling, 
aining ſervants and apprentices, are too tedious to make 


and 6 Ed. VI. c. 14. which gives a definition, and di- 
5 the puniſhment, of certain offenders againſt the fair 
der, called ingroſſers, foreſtallers, and regraters. 

Among the regulations reſpecting trade, we may 
kon the repeal of the ſtat. 37 Hen. VIII. c. . con- 
ning uſury. It is complained by ſtat. 5 and 6 Ed. VI. 
20. that the former act had been conſtrued to give a li- 
ce and ſanction to all uſury not exceeding ten per cent.; 
t this conſtruction is declared to be utterly againſt ſcrip- 
e, and therefore all perſons are forbid to lend, or for- 
ar by 2 device, for any uſury, increaſe, lucre, inte- 


C. & Stat. Z and 4 Ed. VI. c. J- 


Vid. ant. vol. I. 263 and vol. 2 and 3 Ph, and Ma. c. 2. 
209. : 


te of Edward VI. for the improvement of common 


port of farm-houſes, and other expedients for promo 


or gain whatſoever, on pain of forfeiting the thing, 


t Stat. 5 and 6 Ed. VI. c. 5. Stat. 


and 
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dert of our enquiry. The principal of theſe was ſtat. ; 
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CHAP. and the uſury, or intereſt, and of * impriſoned a 
ned; and fo the law food till the 13th of Elizabeth, 


EDW. VI. RESPECTING games and diverſions, an act was made 
4 '1 = "I the ſpirit of thoſe in the time of Henry VIII. * about han 
guns, by which ſhooting hail-ſhot was prohibited abſolut 

IV even to perſans licenſed to ſhoot by the former at 

On the other hand, a ſtatute of Henry VIII. againſtt 


ſhooting of wild-fowl was repealed &. 


UL 


A PROPER adminiſtration of juſtice and of ſervices 
truſt was prometed by an act againſt the ſale of office 
This is fat. 5 and 6 Ed. VI. c. 16. which enacts, th 
if any perſon fell an office, or take any money or ot 
profit, directly or indire y, or any promiſe df it, f 
any office or deputation of office, or to the intent that a 
perſon ſhall have an office which concerns the adminiſti 
tion or execution of juſtice; the receipt, or comptrol 
ment or payment of any of the king's treaſure ; or ſu 
veying of any of the king's caſtles, manors, lands; ( 
| any of the cuſtoms ; or the Kceping of any of the king 
towns, caſtles, or fortreſtes; or any clerkſhip in a co 
of record; the perſon ſo taking any reward or promi 
reward for ſelling, ſhall be judge to loſe and forfeit 
right, intereſt, and eſtate, which he has in ſuch office 
and the perſon making ſuch offer to purchaſe, ſhall} 
deemed incapable to enjoy the faid office : and all bargai 
bonds, covenants, and agreements, concerning ſuch 
tranſaction, are declared void, This act, however, isn 
to extend to offices of inheritance ; nor to the parkerſh 
or keeping of any park, houſe, manor, garden, cha 
or foreſt ; nor to the chief-juſtices of the king's bend 
andcommon-pleas, nor to Juſtices of aſſize; who are leſt 
the ſame liberty to. diſpoſe of offices as before this act. 
SEVERAL regulations were made by ſtat. 2 and 3 Ed.V + 
tythes, 2 12. reſpeRting the payment of tythes ; all which cont . 


* Vid. 1 lat. 2 and 3 Ed, VI. Ca Mes Stat. 3 and 4 Kai. 
| but 
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ted to ſecure the clergy i in a more regular receipt of that 
nconvenient, tho? ſubſtantial and effective, proviſion. 
he act begins by confirming the ſtat. 27 Hen. VIII. c. 20. 
ul 32 Hen. VIII. c. 7. * both made on the ſame ſubjeR, 
id with the ſame view. In order to further the intention 
the makers of thoſe two laws, it moreover enacts, that 
rery one of the King's ſubjects ſhall truly and juſtly, with- 
ut fraud or guile, ſet forth and pay his predial tythes, in 
cir proper kind, as they riſe and happen, in the manner 


it with the parſon, vicar, or proprietor, under the pe- 
alty of forfeiting the treble value of the tythes ſo carried 
way. So far a temporal remedy in the ſecular courts is 
ven for a breach of this duty. In the next clauſe of the 


uſtice ; for the act ſays, as often as the predial tythes 
ball be due, the party to whom they ought to be paid, or 
is deputy, may come and view them, to ſee that they are 


re they are ſet forth, or withdraw them; or prevent the 
arſon, vicar, or proprietor, or their deputies, from 
ewing them, as beforementioned, by reaſon whereof the 
the is loſt, impaired, or hurt; then, upon complaint to 
e ſpiritual judge, the party offending is to pay double the 
aue of the tythes ſo taken, loſt, wi e or carried 
way, beſides coſts of ſuit. 

THzsE are the two general proviſions relating to the 
ollection of predial tythes : : the remainder of this act is 


nds; all of which have been conſidered in a former part 
1 Hiſtory y. Perſons * who depaſture tythable cattle 


Vid. ant. 222. Vid. ant. 85, * Se. 3. 
OE oy ko 


ey had been, or ought to have been paid for the laſt forty | 
ars before that act: and none ſhall carry away ſuch | 
thes before he has ſet forth the tenth part, or agreed 


ch a remedy i is giyen in the ſpiritual court for the like i in- 


uſtly ſet forth. And it any perſon carry them away be- 


ken up with other matters incident-to tythes of various | 


waſte-grounds whereof the pariſh is not certainly 
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| theſe proviſions were not meant to infringe either comp 
inons real b, or any cuſtom by which handicrafts-me 


this act f. A cuſtom which had prevailed in Wales, 


marriage of any one, was hereby abrogated®. 


any cf the beforementioned duties, are to be in the ecch 


years next after being fully improved, to pay tythe of co 


chandize, bargaining and felling, clothing, handicr; 


or place where they have been uſed to pay their tythe | 
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known, are to pay the tithe of ſuch cattle to the pay 
or proprietor of the pariſh, hamlet, or town, where th 
dwell. Waſte-grounds which had paid no tythes beforet 
act, by reaſon of their barrenneſs, were, at the end of ſeye 


and hay growing there*, Every perſon exerciſing me 


or other art or faculty, who had paid perſonal tythes wit 
in forty years before this act, is yearly, before Eaſter, | 
pay for his perſonal tythes the tenth part of his clear gaing 
his charges and expences, according to his eſtate, cond 
tion, or degree, to be therein abated and deducted. Bi 


might have PWR paid their perſonal tythe ©. If a 
perſon refuſe to pay his perſonal tythe, as above ordere 
zhe ordinary may call him before him, and may exami 
him by all lawful means other than by his own corpor 
oath % concerning the true payment thereof, 


OrFxxINGs and the tythes of fiſh are to be paid as bel 
tofore, according to the cuſtom of different places“. 
was provided, that the inhabitants of the city of Londa 
and Canterbury, with their ſuburbs, and every other to 


their houſes, ſhall not be taken as within the meaning 


demanding a tythe of cattle and other goods given at ti 


THE reſt of this act concerns judicial proceedings fe 
recovery of tythes. Suits. for ſubtraction of tythes, 


ſiaſtical court, and not before any other judge bd. An 


> Ibid. 4. | | f Ibid. 12, ic 
© Ihid. 8. £ Ibid, 16. 
Vid. ant, 38. | > Ibid, 13. 


part 
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rty fibejing the ecclefiaſtical ſentence may be excom- 
nicated; and if he wilfully ſo remain for forty days 
er publication thereof in the pariſi- church or place where 
twells, the ſpiritual judge may ſignify the ſame to the 
g in chancery, and thereupon require proceſs de excom- 
nicato capiendo. That ſuch ſuits may not be wantonly 
zyed by prohibitions, before any prohibition ſhall be 
nted, the party ſuing for it is to deliver to fome of the 
ges of the court a true copy of the libel depending, and 
fer the copy is to be written the ſuggeſtion; and if the ſug- 
tion is not proved by two honeſt and ſufficient witneſſes, 
thin fix months after the prohibition awarded, there is to 
1 conſultation ; and double coſts and damages are to be 
overed againſt the perſon ſuing the prohibition, to be 
led by the court granting the conſultation. However, 


ge was intended to be hereby enlarged, it is: provided, 
t | he ſhall not hold plea of any thing contrary to ſtat. 
eſt, 2. 13 Ed. I. c. 5. articuli cleri, circumſpectẽ 


I Ed. III. c. 10.“ or of any matter which 1 belongs to 
king's court. | 

o protect the clergy in another inſtance, an act was 
de in the ſame ſeſſions to moderate and qualify the pe- 
ty of deprivation from all their eccleſiaſtical preferment, 


tied by the collector not to have paid their tenths. It 
now declared, by ſtat. 2 and 3 Ed. VI. c. 20. that ſuch 
alter ſhall be deprived þ/o facto of that only dignity, be- 
fee, or other ſpiritual promotion, whereof the certificate 
| be made; and they are no longer to be thereby diſ- 
d from enjoying any other benefice or preferment. 
e papiſtical piety of queen Mary dictated another 
lication of tenths and firſt- fruits of eccleſiaſtical prefer- 


Seck. 15. Vid. ant. vol. U. 194. Buy. 291. 375. 388. 
1 5 2 


it might be imagined that the juriſdiction of the ſpiritual 
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licted by ſtat. 26 Hen. VIII. c. 3. on thoſe who were 
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ments. They were by ſtat. 2 and 3 Ph. and Ma. c. 4. 
longer to be paid to the queen; and the tenths before t 
paid according to Rat. 26 Hen. VIII. c. 3. Were to be e 
ployed to other godly. purpoſes. 

Puk ſtatutes which next deſerve our notice; : are  fach 
relate to certain ſpecial modes of redreſs ; as the traverſe 
offices; the impounding of diſtreſſes, and the ſale of {ol 
horſes ; after which will naturally follow ſuch alterations: 


improvements as were made, during theſe two reigns, 


the more general remedies, and the execution of Juſtice, 
Tux ſtat. 2 and 3 Ed. VI. c. 8. was made in favour 
ſuch. perſons as uſed ſometimes to be precluded of the 
Tights * by untrue finding of offices. As for itiſtatice, pe 
ſons holding terms for years, or by copy of court- roll, we 
often put out of their poſſeſſion by reaſon of inquiſitions, 
offices found before eſcheators, commiſſioners; and othe 
intitling the king to the wardſhip or cuſtody of lands, 


upon attainders for treaſon, felony; or otherwiſe ; and th 
becauſe ſuch terms for years and intereſts in copyhold we 


not found: after which they had no remedy; during t 
king's poſſeſſion, either by traverſe or monſtrans de dr 
becauſe ſuch intereſts were only chattels or cuſtom; 


hold, and not freehold. In like manner perſons having a 


rent, common, office, fee, or other profit apprenare, it (ud 


intereſt were not found in the office intitling the king, thi 


had no remedy by traverſe, or other ſpeedy means, witho 
great and exceſſive charges, during the king's right thetei 


To redreſs theſe hardſhips on the ſubject, it is declare 
that all perſons in the above cafes ſhall enjoy their rig 


and intereſts, the ſame as if no office or inquiſition had bet 


found, or as they might if their intereſt had been regular 


found at the ſame time in ſuch inquifition or office l. R 


medy was given where a perſon was found, untruly, to! 


heir of the King 8 . and the like. And where a pe 


* Vid, ant, CL ©: 
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a is untruly found lunatic, ideot, or dead, and in ſome 
her caſes, it is enacted, that the party grieved ſhall have a 
merle, and proceed to trial therein; and have like advan- 
ges as in other caſes of traverſe upon untrue inquiſitions 
x offices „. The ſame of untrue finding, when a perſon 
attainted of treaſon, felony, or præmunire, the party griev- 
may have a traverſe, or mon/lrans de droit, without 


istraverſe ſhall ſue out a writ of ſcire facias, one or more, 
the caſe ſhall require, againſt ſuch perfon as thall have an 
tereſt either by the king or by his patentee, in like manner 
upon traverſes and petitions in other caſes, with like 
eas to the defendants in the ſcrre facias o. | 

Tux proviſions of this act do not come into ſuch com- 


nd Ma. c. 12. has made ſome regulations on a ſubject 
mich had not been touched by the parliament ſince the 
wnof Edward I *. It is thereby enacted, that no diſtreſs 
all be driven out of the hundred where it is taken, except 
da pound overt, within the county, not above three miles 
tant from the place where it was taken: and no cattle or 


n ſeveral places, whereby the owner ſhall be conſtrained 
) ſue ſeveral replevins, under pain of an hundred ſhillings, 
nd treble damages to the party grieved. Only four-pence 
to be taken for poundage of one diſtreſs, under the penalty 
ff 51. For the more ſpeedy delivery of cattle taken by diſ- 
tels, every ſheriff, at his firſt county-day, or within two 
onths next after he has received his patent of office, is to 
point, and proclaim in the ſhire-town, four deputies at 
te leaſt, dwelling not above twelve miles from each other, 
wo are to have authority, in his name, to make replevies, 
nd deliverances of diſtreſſes, under the penalty of 5]. for 


8d. 6. set. 7. ed. 13. * Vid. ant. vol. II. 212. 


9 | every 


ang driven to a petition of right ®. In all traverſes taken 
cording to this act, it is directed, that the perſon purſuing 


wods taken by diftreſs at one time, are to be impounded 
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Sale of horſes. 


of abode of the parties, and the colour, with one ſpecial ma 


next day after the fair or market, to the owner or chit 


| overt of any horſe that is thieviſhly ſtolen or feloniouſ 


bring an action of detinue or replevin for it, The juftict 
in their ſeſſions may enquire of all offences againſt this a 


plaint was, that ſuch horſes uſed to be ſold in houſes, ſtable 


ten o'clock in the morning to ſun-ſet, under pain of fort 


| mark to it. 


HIS TORY OF THEFT - 

every month that he neglects to make ſuch appointme 
THe ſtat. 2 and 3 Ph. and Ma. c. 7. made ſome reg 
lations reſpecting the ſale of horſes in fairs and market 
which were deſigned to prevent the diſpoſal of ſtolen hork 
and thereby put a check upon that offence. The co 


or ſome bye- place, and the toll taken in private; “ wheret 
« the true owners,“ ſays the act, “ were not able to tryt 


were without remedy. It therefore enacts, That the owne 
or chief keeper of every fair and market overt ſhall appoit 
a certain open place, within the town, where horſes uſedt 
be ſold at the time of the fair or market; in which pla 
there ſhall be appointed a ſufficient perſon to take toll frot 


ſhillings. This toll-gatherer is to take ſuch tolls as ared 
for horſes at that place, between thoſe hours, and at no oth 
time or place; and Is to have before him, at the time, t 
parties to the bargain, with the horſe ſo ſold ; and ſh: 
write in a book, kept for that purpoſe, the 8 plaq; 


at the leaſt, of the horſe. This book is to be brought, t 


keeper thereof, who ſhall cauſe a note to be made of th 
number of horſes fold, and ſubſcribe his name, or ſet hi 


IT is moreover del FOR the ſale in a fair or marke 


taken, ſhall not alter the property, unleſs it be, during 

time of the fair or market, openly ridden, walked, or ke| 
ſanding for an hour at leaſt, between ten o'clock in tl 
morning and ſunſet, in the open place where horſes al 
comatonly uſed to be fold, and the contract be made in ti 
above manner; and the owner may ſeize ſuch horſe, 


S0 t 
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dome further proviſions of the like kind were afterwards 


de in the reign of queen Elizabeth. 
We come now to ſuch acts as were made to promote a 
jetter adminiftration of juſtice, It was enacted by ſtat. 


zand 3 Ed. VI. c. 25. that whereas the county courts in 


bne ſhires were held from ſix weeks to fix weeks, and at- 
mics, not aware of that private cuſtom, ſued out proceſs 
ith like returns as if they were held monthly, to the great 
kay and impediment of ſuitors, no county-court ſhall be 


mger deferred than one month. In order to quiet poſ- 


ſions, and facilitate the giving evidence of titles, it is 


rated by ſtat. 3 and 4 Ed. VI. c. 4. that, reſpecting all 


eters patent made fince 4th Feb. 27 Hen. VII I. a perſon 
my make title by way of declaration, plaint, avowry, title, 
kr, or otherwiſe, to lands, honours, and hereditaments, 
nder the king's patentees, by ſhewing forth an exemplifi= 


tion or conſtut of the letters patent, which ſhall be of the 


me force and effect as the originals. 


nx proceſs of the law was improved in one point by 

at, 1 Ed. VI. c. 10. The writs of proclamation ordained 

WW fat. 6 Hen. VIII. c. 4. * in cafes of outlawry, were to 
directed to the ſheriff of the county where the party lived; 
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twhen the defendant lived in Wales, or a county palatine, 
ey were made into the adjoining county. The preſent act 


reds, that where a defendant dwells in Wales, or in the 
unty-palatine of Cheſter, or of the city of Cheſter, the 


tices of the court ſhall have authority to award a writ of | 


oclamation to the ſheriffs of thoſe places: to them 
0 are to be directed 1 writs of capias utlagatum, as imme 
ate officers of the king's bench and common-pleas. The 

e was done by tat. '5 and 6 Ed. VI. c. 206. with reſpect 
he county-palatine of Lancaſter. For receiving fuch 
weeſs, thoſe ſheriffs are required to have deputies in the 


urt t of kiog s bench and e As the ſtatute 


» Stat, 3x El, . 12. va. ant. 261. 3 


Vol. IV. ** Hh of 
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CHAP. of fines did not extend to the county-palatine of Cheſter 
XXXI. 3 

f the ſame proviſion was made by ſtat. 2 and 3 Ed. VI. 
EDW. VI, c. 28. to give effect to fines levied before the high-juſtic 
P = an 17 of Cheſter, or his deputy, as had been made in the laſt 
5 reign reſpedting fines in the county of Lancaſter r. }) 
ſtat. 1 Ed. VI. c. 7. it is enacted, that no ſuit ſhall be dif 
continued by reaſon of the king's death; that the ſubſe 
quent judicial proceſs ſhall be made out in the ſtile of th 
reigning king, and the variance in ſuch proceſs betwee! 
the names of the kings ſhall not be error; that no afliſe 
novel diſſeiſin, of mortauncgſtor, juris utrùm, or attaint, de 
pending before the juſtices of aſſiſe, ſhall be diſcontinued b 
reaſon of death, new commiſſion, aſſociation, or not coming 
of ſuch juſtices ; that though any plaintiff be-made duke 
archbiſhop, marquis, earl, viſcount, baron, biſhop, knight 
Juſtice of the one bench or the other, or ſerjeant at law, n 
writ or action ſhall be abateable; and that a juſtice « 
aſſiſe, of gaol-delivery, or of the peace, or a perſon being i 
any other of the king's commiſſions whatſoever, thou 
preferred to any of the above honours, ſhall yet rem 

juſtice and commiſſioner, on: execute his commiſſion 

before. 


Mon rovxk it was enacted, that where a perſon hy fou 

_ guilty of any felony whatſoever, for which judgment 

death ſhould or may enſue, and ſhall be reprieved, witho 

x Judgment, and committed to priſon ; any who ſt 
beafterwards aſſigned juſtices to deliver that gaol, may g 
judgment of death, as the former juſtices might have don 

and that no proceſs or ſuit before Juſtices of aſſiſe, gat 

delivery, oyer and terminer, of the peace, or other comn 

fioners, ſhall be diſcontinued by the publiſhing of any 1 

- commiſſion or aſſociation, or by altering the names of 
juſtices or commiſſioners ; but that the new juſtices 1 


ent 
a, 
} 
th 
of 


© Vid, ant, 240- | 
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had ſtill remained. 

Ir was enacted by ſtat. 1 Ma. ft. 2. c. 7. that all fines 
whereupon proclamation has not been duly had, by reaſon 
of the adjournment of the term, ſhall be of the ſame force 
under ſtat. 4 Hen. VII. c. 24. as if the term had been re- 
gularly holden. The ſtat. 35 Hen. VIII. e. 6. which 
ove a tales de circumſtantibus to a plaintiff, was by ſtat. 
4and 5 Ph. and Ma. c. 7. extended to any iflue to be tried 


any ſuit for the king and themſelves ; but ſuch tales muſt 
be on the requeſt of the king, or of the party ſueing 


gu tam. 

AN explanation was made of ſtat. 32 Hen. VIII. c. 2.* 
concerning the limitation of actions, as to certain caſes, 
chere it was often not poſſible, from the natural courſe of 


fears. It was therefore declared by ſtat, 3 Ma, ft. 2. c. 5. 


owſon, guare impedit, aſſiſe, jure patronatis, nor to any 
vit of right of ward, writ of raviſhment of ward, for the 


o the ſeiſor of ſuch wardſhip. 

Ix reviewing the changes made in our criminal law 
luring theſe two reigns, we ſhall firſt go thro' the ſtatutes 
Edward VI. and then proceed to thoſe of queen Mary. 
The criminal law was very materially affected by ſtatutes 
ade in the reign of Edward VI. which we ſhall now men- 
on in the order in which they were made. The ſtatute 


Ya preamble not unworthy of notice. Having ſaid, 
that on the part of a prince, the people ſhould wiſh for 


* Vid, ant, 267. 
3 2 


ather commiſſioners may ae as if the old commiſſion | 


ings, to lay the eſplees, ſeiſin, or preſentment within ſixty 


hat that act ſhould not extend to any writ of right of ad- 


rdſhip of the body, or of any honor, caſtle, or lands, nor 


«neſs 
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between the king and a private party, or ſuch as purſue | | 


Criminal law. 


6: f1 Ed, VI. c. 12. makes a kind of date in the hiſtory of 
wy ences, by repealing many harſh laws, and making ſeveral 
* eneficial proviſions as well for the protection of the ſub- 
ert &, as the puniſhment of delinquents. It is introduced 


clemency and indulgence, and rather too much forgive : 
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« neſs and remiſſion of royal power and puniſhment, than 


d exact ſeverity and juſtice to be ſhewed ; and that, on the Wi 
c part of the ſubject, he ſhould rather obey far love, than 


« trait laws; yet, it goes on, © ſharper laws, as aiMl! 
harder bridle, ſhould be made to ſtay thoſe men and facts 
te that might elſe give occaſion of further inconvenience.” Wi 


This conſideration © cauſed king Henry VIII. and other 
his progenitors to make ſtatutes very ſratt, ſore, extreme, ¶ i 


c avoidance of further inconvenience, very expedient and 


„ garment is convenient; in calm or warm weather, 


R epeal of trea- 
fons.and felo- 
Nies. 


“ quiring), in a more calm and quiet reign repealed, 


23d April in the firſt year of Henty VIII. and all at 
making ſuch offences felony, are repealed: with the ex- 
ception of all ſtatutes concerning the counterfeiting of the 
coin of this realm, or of any other current within th 


« and terrible, although then not without great conſidera 
« tion moved and eſtabliſhed ; and, for the time, to the 


« neceſlary, But as in tempeſt or winter, one courſe and 


<© more liberal caſe or lighter garment both may and ouyht 
© to be followed and uſed; ſo we have ſeen divers ſtrait 
« and fore laws made in one parliament (the time fo re- 


« Which example the king being willing to follow, is con- 
e tented and pleaſed that the ſeverity of certain laws be mi 
« tigated and remitted.” It ts therefore ordained, that no 
act or deed being by ſtatute made treaſon or petit-treafon 
ſhall be ſo deemed, but only ſuch as are treaſon or petit 
treaſon by ſtat. 25 Ed. III. ſt. 5. c. 2. and by this preſent 
act: and * all offences made felony by parliament fince 


realm ; or concerning the bringing in of counterfeit mo- 
ncy : nor was this repeal to extend to ſeat. 27 Hen. VIII. 
c. 2. * concerning thoſe who counterfeited the king's fig 
manual, privy ſignet, or privy ſeal, their counſellors, aiders 
and abettors *; nor to ſtat. 27 Hen. VIII. c. 17.4 concern- 
ing a ſervant embezzling his maſter's goods v. It alſo de- 
clares, that in all caſes of felony, except thoſe mentioned 


% Se8. . ant. 274. 15a. 8. ＋ Vid, ant, 283. „Seck. 18. 
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the in this act, every one found gullty upon his arraignment, or CHAP. 


an Wl who confeſſes, or ſtands + ute, or will not anſwer directly, 
ſhall have his clergy *, 


latutes of Richard II. Henry V. and Henry VIII. againſt 
heretics ; and after ſpecifying theſe ſtatutes by name, 
it repeals generally all acts of parliament concerning doc- 
rine and matters of religon?. It likewiſe repeals * ſtat. 
z Hen. VIII. c. 8. that proclamations made by advice of 
the council ſhould be obeyed, as acts made by parliament ; 


ion of ſuch proclamations. 
So far this a& is employed in repeal ng certain laws of 


ming ſome new offences, or making ſome beneficial 
walifications of criminal proceedings. 


reaching, expreſs words or ſayings, affirmed that the king 
nas not, or ought not to be, ſupreme head of the church 
fEngland and Ireland, immediately under God ; or, that 
be biſhop-of Rome, or any other perſon, was or ought to 
eby the laws of God ſupreme head of the ſame churches ; ; 
r that the king was not king of England, France, and 
dand; or if any one did compaſs or imagine, by open 
eaching, expreſs words or ſayings, to depoſe the king 
om his eſtate, or deprive him of his titles; or did openly 
bliſh or ſay, that any perſon other than the king of right 
ught to be king; every ſuch offender, his aiders or abet- 
Irs, ſhould for the firſt offence forfeit all his goods and 
lattels, and ſuffer impriſonment during the king's pleaſure 
r the ſecond offence, forfeit the iſſues and profits of his 
ds, benefices, and other ſpiritual promotions, for life, with 
w and chattels, and be impriſoned during life ; the 
d offence to be et] . If the above offences 


97 H h 3 8 were 


ad ſtat. 34 and 35 Hen. VIII. c. 23. for the due execu- 


; ſevere caſt ; the remainder of it is taken up either in 


Ix the firſt place, it was ordained, if any perſon, by open 
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perſons to whom the crown was limited by that act, uſurp 


ſtatute takes away clergy from perſons convicted or at 


fame houſe where the breaking ſhall be committed, an 
thereby put in fear or dread ; for robbing of any perſon & 
. perſons in the highway, or near the highway; or for felo 


not anſwer direct , or ſtands wilfully and maliciou | 


declared high-treaſon in the former reign *. 


and the like. It is declared, that the ſtatutes made in 


HISTORY OF THE 


were committed by writing, printing, overt deed, or 20 
it was high-treaſon for every offence d. It was, beſides 
enacted, for confirming the ſucceſſion eſtabliſhed by ſtat 
35 Hen. VIII. c. 1. * that if any of the king's heirs, or 


ed the one of them upon the other, or interrupted the king 


in the quiet enjoyment of the e it — be adjudgo 
high-treaſon. | 
AFTER enacting the above treaſons and offences, thi 


tainted of the following crimes : of murder of malice pre 
penſed ; of poiſoning of malice prepenſed ; of breaking 
any houſe by day or by night, any perſon being then in 


nious ſtealing of horſes, geldings, or mares ; of felonio 
taking of any goods out of any pariſh-church, or oth 
church or chapel. In all theſe caſes clergy is taken aw 
if the party is found guilty by verdi& or confeſſion, or wi 


mute. 

For removing doubts and ant the extent of crime 
in two inſtances, it is declared © that concealment, or kee 
ing ſecret any high-treaſon, ſhall be adjudged miſpriſion 
| treaſon; and that* all wilful killing by poiſoning ſhall! 
| deemed wilful murder of malice prepenſed ; ; it having ba 


SOME proviſions are made reſpecting incidents of tri 


time of Henry VIII. and all clauſes of ſtatutes concernil 
challenge for the county, hundred, or peremptory c 
lenge 3 or concerning the trial of foreign pleas, pleaded 
murderers, ans, or other offenders, ſhall remain in fore 
* Sec. . ed. 13. 
3 0 280. f Vid. ant. 282, 


Sec. 10. dect. 11. 
© Set. 20. 


E NG 'K I 8 H L AW. 
which are Gi 35 Hen. VIII. c. 6. ſat. 4 Hen, VIII. c. 


. ſtat. 22 Hen. VIII. c. 2. And where-ever a common 


ſerlon may have his clergy, as a clerk convict who may 
nake his purgation ; and alſo in all caſes where the privi- 
ge of clergy is taken away by this act (wilful murder and 
poiſoning of malice prepenſed only except); a lord of par- 
i:ment and peer of the realm, having place and voice in 
jliament, by claiming the benefit of this act, though 
he cannot read, without any burning in the hand, loſs of 
nheritance, or corruption of blood, is to be deemed, for 
the firſt time only, as a clerk convict who may make pur- 
ation ® ; and ſuch a perſon is to be tried for any of the 
offences limited in this act 0 his peers, as in caſes of 
tigh-treaſon . 

THAT the objection of bigamy might no longer be a 
auſe for precluding any one from ills privilege of clergy, _ 
tis declared, that perſons who have been ſundry times 
narried to ſingle women or widows, ſhall, notwithſtand- 
z, have this benefit“; and that the wife of any one at- 
ainted, convicted, or outlawed of any treaſon, petit-· trea- 
on, miſpriſion of treaſon,” murder, or felony, ſhall notwith- 
anding enjoy her dower; a point which had been at- 
empted in former parliaments in caſes of felony, but with- 
utſucceſs!. The preſent act, as far as concerned treaſon, 
as repealed a few years after, as will- be ſeen preſently. 
FINALLY, reſpecting proſecutions . it was enacted, that 
o perſon ſhould anſwer for any of the before- mentioned 
reaſons, by open preaching of words only, unleſs he was 
ereof accuſed within thirty days after the open preaching 
Ir words ſpoken ; the accuſation to be made to one of the 
ing's council, a juſtice of aſſiſe, or of the peace; and if 
he zocuſers happened to be out of the realm during the 


ene party" wan to be” Accuſed in 

ore „seg. 14. "7 "lod; x6 
ect. . es. 17. Vid, ant. vol, II. 467, 468. 
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| hereafter. 


Houſe-break- 


ing. 


tence that was neither law nor ſenſe, in ſo material a point 
zs this; and whatever may be the modern conſtruction of 
theſe words, they certainly, at the time, bore a meaning 


we have ſeen, was in early times very large, and was not 


HISTORY OF THE 
months ®. F urther it is enacted, that no one ſhall be in. i 
dicted, condemned, or convicted. for any treaſon, petit. 
treaſon, miſpriſion of treaſon, or for any words before ſpe. il; 
cified, unleſs he be accuſed by two ſufficient and lawful, 


7103 "lg or willingly, without violence, confeſs thei; 
ſame ; concerning which laſt proviſion we ſhall ſay more 


Ar preſent we ſhall make a remark upon one article o 
that clauſe of the ſtatute which takes away clergy from 
thoſe who are convicted “ of breaking of any houſe by di 
« or by night, any perſon being then in the ſame houſe, 
« and thereby put in fear and dread. „ Theſe words, up- 
on the face of them, appear to have enacted a nullity ; for, 
as the breaking of a houſe by day or by night, though any 
body ſhould be put in fear, is not in itſelf a felony, it 
ſtands in no need of clergy, and the taking it away is in 
effect inflicting no penalty at all: however, it is not to be 
Auppoſed, that an act made upon ſuch full conſideration 
xs this ſeems to have been, would have contained a ſen- 


entirely conſonant to the notions of law then prevailing. lt 
is moſt probable, that the parliament here meant to take away 
clergy from burglary ; the deſcription of which offence, 


yet contracted to the preciſe compaſs in which it now is: q 
and at the time this act was made, that offence might, in 


the minds of ſome, be ſufficiently deſcribed i in the words , 


cf the ſtatute, The breaking 2 houſe by day or by night MI: 
| was, as before appears, in the reign of Edward III. bur- 


glary *, though nothing was taken; and, notwithſtanding MW 
Fitzherbert, in his abridgement of that caſe, has ſaid it | 


| muſt be with an intent to take away goods, that requilite 


Piet, ,. 243 AT, 5. Fitz, Cor, 264. Vid ant, vol, ILL 123: 124 
56 1 i 
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in. not in the original report, but was added by himſelf, and 
tit-W might, perhaps, be only his own opinion, or at moſt only 
pe- N tte opinion of his time. As to burglary being in the night 
wfulgg only, the firſt determination, which expreſsly and finally 
the ys that it ſhall not be conſidered as ſuch, unleſs the 
hreaking be by night, is a caſe in 4 Ed. VI. three years 
cher this act o: if ſo, the breaking here deſcribed, without 


night, was to obviate the doubts, which, moſt likely, 
ng ſubſiſted, before it was ſolemnly agreed that it muſt 
be by night. 5 


an nore expreſsly ſettled and defined. After the determina- 


" ion in 4 Ed. VI. which confined it to the night, we find 


a writer of queen Mary's time expreſsly ſaying, that there 


& nuſt be a felonious intent to rob or murder; as alſo, that 
wn | muſt be in the n:ght?. When burglary was defined in 


it were, of its ſubject; and as the words no longer ex- 
preſſed any exiſting felony, they took away clergy from 


uſeleſs, the courts, to whom are given the oracles of the 


Bur ſoon after this ſtatute, this offence began to be 


this manner, the ſtatute 1 Ed. VI. c. 12. was defrauded, - 


one. But that ſuch a proviſion might not be vain and 
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my thing more, comprehended a burglary as then under- 
food 3 and probably the ſpecitying whether by day or by 


10 law, have ſince thought proper to ſupply by conſtruction 
not the defect which had thus accidentally been brought on 
is: de ſtatute. They argued, that the breaking a houſe by 
in % here certainly meant, that breaking and entering 
1 h night, with intent to commit felony, which is now call - 


oht ed burglary ; and that, as breaking a houſe by day is in 
ttelf no felony, therefore the breaking here meant, is ſuch 
ing : one as is attended with a fealing in a houſe after the 


| it breaking. In this manner were two crimes raiſed by con- 


ſite Miiruction in the place of one originally intended, upon 


4, | 2 Bro, Cor, 185. . Þ Staunf, lib, 1. c. 24. 


which 
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CHAP. which the ſtatute might have its elfoct to take a7 
l 


clergy *. 

FpW. vi. Tux next ſtatute which enacts any penalties, is the 
* 2 and aCt of uniformity, 2 and 3 Ed. VI. c. 1. which inflidelil 
2 : F - 
5 ſeveral puniſhments on offences againſt the book of con. e 
Offences againſt mon- prayer. Thus it is ordained, that if any miniſter 
the common- 3 

prayer. refuſe to make uſe of this book, or uſe any other, or ſhal 


preach or ſpeak any thing in derogation of it, and ſhall be 
thereof convicted by verdict, by his own confeſſion, or 
by the notorious evidence of the fact , he ſhall forfeit the 
profits of ſuch of his ſpiritual benefices as the king pleaſes, 
for a whole year, and ſuffer impriſonment for fix months; 
for the ſecond offence, ſhall be deprived ip. facto of all his 
| ſpiritual promotions, and be impriſoned a whole year 
and for the third offence, be impriſoned during life. And 
if he has no benefice or ſpiritual promotion, he ſhall for 
the firſt offence be impriſoned for ſix months; and for the 
| ſecond offence, during life. So far of the dns; 

AGAIN, if any perſon whatſoever ſhall, in any interludes, 
plays, ſongs, rhimes, or by other open words, ſpeak any 
thing in derogation of this book; or ſhall, by open fact 
or open threatenings, compel or procure any miniſter in 
any cathedral or church to ſing or ſay any prayers, or mi- 
niſter any ſacrament otherwiſe than in this book; or ſhall 
interrupt any miniſter in ſuch ſinging, ſaying, or miniſ- 
tering, he is to forfeit for the firſt offence 101. ; for the ſe- 
cond offence, 20l. ; for the third offence, all his goods and 
chattels, and to be impriſoned during life: and if the rol. 
is not paid in fix weeks after conviction, he is to be im- 
priſoned for three months; and it the 20l. is not paid in 
the ſame time, he is to be impriſoned for fix months in- 
ſtead thereof: all theſe offences to be determined either 


® The ſtatutes which take away plain and obvious manger in 
dergy from burglary, and from 4a7- the Chart of Penal. Law. 
ceny in a houſe, with a breaking, 4 We have before ſeen, that this 
and without a breaking, create much vas legal evidence in the canon law. 
confuſion. I have attempted to re- Vid, ant. 24 | 
preſent their difiin& offices in a | 


— vw — 2 
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away: the aſſizes or ſeſſions, with liberty to every archbiſhop 
or biſhop to be aſſociated to the juſtices. The indict- 
the ment muſt be at the next ſeſſions or aſſize; and the lords 
flicks of parliament are 'to be tried for theſe offences by their 
oy peers. The juriſdiction of biſhops is not hereby taken 
ſte away 3 but they are to enquire and puniſh ſuch offenders 
hall by eccleſiaſtical cenſures, ſo, however, as no one be pu- 
de aimed both by che 8 and temporal court for the 
er ame fact. 
THE next penal "TEA was 2 and 3 Ed. VI. c. 5. 
againſt unlawful aſſemblies; an act which was occaſioned 
dy the late riots in many parts of England, and which pro- 
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" vided ſome very heavy penalties to prevent the like diſor- 
r; : 

; ders. It was made high-treaſon for twelve perſons or 
: more, being aſſembled together, to attempt to kill or im- 
2 priſon any of the king's council; or to alter any laws; 

and to continue together for the ſpace of an hour, being 
commanded by a juſtice of peace, mayor, ſheriff, or the 
"WY like, 10 d I de felony for twelve perf 
ö ike, to depart. It was made felony for twelve per ons to 


practiſe to deſtroy any park, pond, conduit, or dove- 
houſe; or to have common or way in any ground; or to 
pull down any houſes, barns, or mills; or to burn any 
ſtack of corn; or to abate the rents of any lands, or the 
prices of viQual ; and to continue together an hour, be- 
ing commanded in like manner to depart. Concerning 
the proviſions of this act, we ſhall have occaſion to ſpeak 
inthe next reign. By c. 15. of the ſame ſtatute, the pub- 
lining any falſe prophecy upon occaſion of arms, fields, 


and the like, to the intent to make diſſenſion, was to be 


puniſhed for the firſt offence, by one year's impriſonment, 


and the forfeiture of 101. ; for the ſecond offence, by for- 


feiture of all the party's goods, and impriſonment during life. 
Both theſe acts, being temporary, were left to expire in a 
few years. The remainder of the criminal acts paſſed in 
this reign are, the gth, roth, and 11th chapters of ſtat. 


5 and 6 Ed. VI. Theſe are very material laws, and come | 


now under conſideration, We ſhall begin with the laſt, 


concerning treaſon, Tus 
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| with ſome made in the reign of Henry VIII.; however 

 EDW. Vi. with ſuch qualifications as diſcover more temper and mo 

PHILIPand geration. If any perſon by open preaching, expref 


MARY. 
words or ſayings, affirmed that the king, or his heirs, “ 

| ſucceſſors, as appointed by ſtat. 35 Hen. VIII. c. 1. (of ilar 
ö ing in poſſeſſion of the crown) was a heretic, ſchiſmatic 5 
| _ tyrant, infidel, or uſurper, he was for the firſt offence * 
| to forfeit all his goods and chattels, and to be imprint e 
| during the king's pleaſure ; for the ſecond offence, to lo 9 — 
| the iſſues and profits of his lands during life, and of all ſpi aſo 
| ritual promotions, and ſuffer perpetual impriſonment ; ane itt 
for the third offence, he was to be adjudged a traitor if 
| But if the ſame offence was committed by writing, print hay 
ing, painting, carving, or graving, it was made highs n 

dir 


treaſon in the firſt inſtance. It was alfo enacted, that if 
any perſon rebelliouſly withheld any of the king's caſtles 
fortrefles, or holds, or his ſhips, ordnance, artillery, or 
other munitions of war, and did not give them up within 

| fix days after proclamation, it ſhould be high-treaſon. 
It was alſo provided, in purſuance of ſtat, 26 Hen. VIII. 

c. 13. and ftat. 35 Hen. VIII. c. 2. * that ſuch treaſons, if 
committed out of the realm, ſhould be tried by commiſ- 
ſion in any county; and outlawry pronounced againſt 
ſuch offender, though out of the realm at the time, was to 

be valid: to which it was now added by this ſtatute, that 
if ſuch perſon ſhould within a year after the outlawry pro- 
' nounced ſurrender himſelf to the chief-juſtice of England, 
and offer to traverſe the indictment, he ſhall be received ſo 

to do; and if he is acquitted by verdict, he ſhall be diſ- 


charged from the outlawry and all its forfeitures. 


PERSONS who committed the above offences by open 
preachings or words, muſt have been accuſed within 
three months. It is morcover declared, generally, that 
perſons convict of high-treaſon ſhall forfeit all lands and te- 
nements in which they have an eſtate of inheritance ny 

e nnn 


in 
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repeal of ſtat. 1 Ed. VI. c. 12. ſect. 17. that wives 
hoſe huſbands have been attainted of treaſon ſhall not have 
1 5 | 

Tas reſt of this Rature it is much in favour of the ſub- 
}, There is a clauſe concerning miſpriſion of treaſon, 
milar to that in ſtat. 1 Ed. VI. c. 12. ; but the preſent, 
the particular wording of it, evidently ſhews what was 
e deſign of theſe repeated declarations on this point: for 
| act fays, that the concealment or keeping ſecret of any 
zh-treafon ſhall be deemed and taken only miſpriſion of 
aſon ; by which it was intended fo far to ſet a limit to 


oviſion concerning witneſſes on trials; and is thought 
have been made in conſequence of what paſſed on the 
te trial of the duke of Somerſet, when the oppreſſion at- 
ling a contrary way of proceeding had excited a gene- 
[| indignation. It enacts, that no perſon ſhall be indict- 


j treaſon that now is, or hereafter ſhall be, unleſs he be 
tereof accuſed by two lawful accuſers; which, ſo far, 
ems to be little more than had been ordained by ſtat. 1 

d. VI. c. 12. But this ſtatute goes further: it directs, 
t ſuch “ accuſers, at the time of the arraignment of 
the party accuſed, if they be then living, ſhall be brought 
in perſon before the party ſo Ac and avow and 
maintain That that they have to ſay againſt the party 
to prove him guilty, unleſs he ſhall willingly, without 
riolence, confeſs the ſame.” The particular meaning 


id conſequences, will be conſidered, when we ſpeak of 
e ſtatute of Philip and Mary which was ſuppoſed to ve 
nealed them. 

Tae ſtat. 5 and 6 Ed. VI. e. 9. next comes bd con- 
eration, mw: act was made to explain the ſtat. 23 


7 Vid, ant. 471. | 
Ee Hen, 


mſtructive treaſons. The next clauſe contains a wile 


{this and the other ſtatute of this king, with their effect 
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| arraigned, condemned, convicted, or attainted, for 


Robbing in a 


booth or tent. 
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Hen. VIII. c. x. “ upon which there had ariſen three doubs; 
iſt, whether the owner or dweller muſt not be in the ye 

chamber where the robbery was committed ; a doubt th; 
aroſe from a ſtrict adherence to the notion of a prope 


robbery, where the taking muſt be in the preſence of thi 


perſon robbed : adly, whether the offender would loſe hi 


clergy if the owner or dweller was aſleep ; 3 apprehending 
probably, that in that ſtate he could not be ſaid to be p 
in fear, according to the requiſite of the ſtatute: 3dly 


whether a booth or tent in a fair or market, in whid 


dealers uſed to dwell and ſleep during the continuance 9 
ſuch fairs, could be conſidered as a dwelling-houſe unde 
that ſtatute. To remove theſe doubts, it was declare 
and enacted, that any perſon found guilty for robbing of 


perſon in any part or parcel of their dwelling-houſes 0 


dwelling- places, the owner or dweller in the ſame hou 


or his wife, his children, or ſervants, being then withi 


the ſame houſe or place, where the robbery and felony ſhal 


happen to be committed and done, or in any other plact 


within the precinct of the ſame houſe or dwelling- place 


ſhall in no wiſe be admitted to his clergy, whether thi 
owner or dweller in the ſame houſe, his wife and childre 
then and there being, ſhall be ſleeping or waking. Fur 


ther, that any one found guilty of robbing a perſon in: 


booth or tent in a fair or market, the owner, his wife 


his children, or ſervants, or ſervant, then being withit 
the ſame booth or tent, ſhall not be admitted to the bene 


fit of his clergy ; but ſhall ſuffer death in ſuch manner as 


mentioned in ſtat. 23 Hen. VIII. c. 1. for robberies don 


in dwelling-houſes, without any conſideration whether tit 


owner or dweller in ſuch booths or tents, his wife, chil 
dren, or ſervants, being in the ſame booths, be ſleeping 
or waking. The latter part of this act is ſtated in thi 
particular manner, becauſe, as we ſhall preſently ſe 
there have ariſen great doubts whether this Rat. 2 


Hen. VIII. c. 1. (or at leaft Rat. 25 Hen. VIII. c. 


P. Vid. ant, 286. 
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ahich is a ſupplement to it) be now in force; which, geo - P. 
won the preſent appearance of things in the courſe of this 1 
ſtory, {muſt be anſwered in the negative; as they were, EDW. VL 
mong other ſtatutes taking away clergy, repealed by ſtat. I 
Ed. VI. c. 12. ſ. 10. as we have before ſeen. | ; 
BuT as the doubt concerning theſe ſtatutes ariſes upon of the revivor 
he next act, namely, ſtat. 5 and 6 Ed. VI. c. 10. we ſhall of _— 
proceed to examine that, The preamble recites, that ſtat. 8 
13 Hen. VIII. c. 1. had taken clergy away in certain rob- 
teries and burglaries; but extended only to thoſe who were 
convicted in the county where the fact was committed; 
ind as ſuch felons often carried their ſpoil into another 
county, and if they were indicted there for the ſimple lar- 
ceny, they had their clergy ; that it was for theſe reaſons 
enacted, by ſtat. 25 Hen, VIII. c. 3. * that they ſhould loſe 
tieir clergy, as if indicted in the ſame county where the 
robbery or burglary was committed. Then it recites, that 
tat. 25 Hen, VIII. was repealed by a clauſe in ftat. x 
Ed. VI. and that ſince offenders of this kind had enjoyed 
their former impunity; for redreſs whereof this ſtatute 
now enacted, that the ſaid ſtat. 25 Hen. VIII. c. 3. 
«touching the putting of ſuch offenders from their cler- 
/; and every article, clauſe, or ſentence, in the ſame, 
* touching clergy, ſhould from thenceforth, touching 
& ſuch offences, remain, and be in full force, in ſuch man- 
ner and form as it was before the making of ſtat. 1 Ed. VI. 
« c. 12.“ This is the effect of ſtat. 5 and 6 Ed. VI. c. 10. 
Ir became in afier- times a queſtion, founded upon the 
operation of this ſtatute, whether the whole of ſtat. 25 
Hen. VIII. c. 3. and alſo ſtat. 23 Hen. VIII. c. 1. were 
ot thereby revived. The occaſion of this queſtion was 
4 follows. A man was indicted + for wilful burning of a 
bouſe. This offence, among others, was deprived of 
clergy by ſtat. 23 Hen. VIII. c. 1. which extended to 
principals and acceſſaries before the fact being wurden 


vid. ant. 317. SHER. - Powlter's Caſe, 10 Rep, 


"I 
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CHAP. by nd or Sede ; [lux did not ad the caſe of 


_ perſons wilfully ſtanding mute, and the like: to remed 

4 2 ] which defect, ſtat. 25 Hen. VIII. c. 3. ſ. 2. ouſted of theix 
M A R Y. Clergy ſuch offenders in thoſe caſes ; and after that, made 

| the proviſion we have before rehearſed concerning perſon 

indicted in one county for goods taken by robbery or bur 
glary in another. Then came ſtat. 1 Ed. VI. c. 12. ſ. 10 
which took away clergy from all felonies except thoſe enu 
merated in the act. Theſe are for the moſt part ſuch a 
were before deprived of clergy by ſtat. 23 Hen. VIII.; but 
there is no mention of wilful burning of houſes, nor 
cceſſaries before the fact. Therefore, as ſtat. 23 Hen. VIII 
and 25 Hen. VIII. were repealed, and ſtat. 1 Ed, VI 
C. 12. had not provided for burning of houſes, it was 
doubt in the caſe abovementioned, by what exiſting la 
the offender was ouſted of his clergy. It was there con 

' tended (and that ſeems to have been the opinion of lo 
Ce), that this ſtat. 5 and 6 Ed. VI. c. 10. revived th 
_ whole of ſtat. 25 Hen. VIII. and conſequently, that wil 
ful burning being-named in the firſt clauſe among the of 
fences enumerated in ſtat. 23 Hen. VIII. is ouſted by thi 
general words, every article, clauſe, or ſentence, contain? 
in the ſame concerning clergy, However, others are oH 
opinion, that, general as theſe words may ſeem, they mull 

be reſtrained to that particular miſchief, which, it appear 
by the preamble, was alone in contemplation to be reme 
died: and ſome * remark, very juſtly, that the enactingirs 
clauſe in the latter part of it reſtrains theſe general word: 

ſo much relied on by lord Coke, to _ dg: as anc 
ſtated in the preamble. / th 
Bur there was another ground of argument in the ca 
beforementioned, on which, lord Coke fays, ſome of th es 
judges relied. The ſtat. x Ed. VI. c. 12. having takei ler 
away clergy only from I the ſtat. F 5 Ph. ant 


. 


0 ADs whom are lord Hall and fir nt Namely, fr Mi ehasl Fofier. 
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in the ſame offences; but this ſtatute, moreover, takes it 
ay from acceſſaries before in wilful burning. Now 
fme of the judges, ſays lord Coke, thought this ſolved 
fie dificulty, and gave an interpretation to the former 


gold be abſurd, and what was never ſeen in our law, that 
dergy ſhould be taken from the acceſſary; and ſecondly, 
t would be in vain to take away clergy from the acceſſary, 
nd leave the principal to have his clergy ; for if the 
frincipal had his clergy before judgment, the acceſſary 
ſhould not be arraigned. And this fr Michael Fofter 
hinks was the real ground upon which that determination 
eſted : ſo that, upon the whole, he is of opinion, that 
th 23 and 25 Hen. VIII. were repealed by ſtat. 1 
Fd. VI; that the flat. 5 and 6 Ed. VI. c. 10. revived 
.. 25 Hen. VIII. only in part, for the purpoſe therein 


Ill. continue otherwiſe repealed ; and that the ſtat. 
and 5 Ph. and Ma. put the matter out of doubt with 
gard to arſon “. | 

WHATEVER ingenuity there may be in this way of re- 
nciling the repugnance of ſtatutes when they are made, 
nd allowing this to be a probable inference from the ſtat. 
and 5 Ph. and Ma.; yet it is very difficult to imagine, 
lat the legiſlature, having in contemplation to take away 
ergy from principals, ſhould take it only from acceſſaries 
preſsly, and leave it to legal conſtruction to make the 
me concluſion as to principals; a method hardly ſuitable 
the preciſion and determination of a legiſtative act. 
hen we look back to the form and hiſtory of theſe ſta- 
nes, we find a want of conſiſtency in the parliament at 
Wierent times, which only increaſes the obfcurity. The 


by foſt. 337 to 336. 


Wa, c. 4. was made to take it away from acceſfaries before 


as. For if the principal ſhould have his clergy, it 


jentioned ; that therefore, both ſtat. 23 and ſtat. 25 Hen. 


at, . VI. n from the lansuage of _ 
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CHAP, it; to conſider the ſtat. 23 Hen. VIII. as ſtill in force; for 
XXII. it ſays, it hath been doubted reſpecting that ſt atute in 
TD vi. ſome points, and therefore provides for the explanation of 
PHILIPand " thoſe doubts : whereas, had that ſtatute been looked o 
[RODE 21 as repealed; if any doubts upon it had been thought wor. 
' thy a parliamentary expoſition ; or rather, if it had bee 
thought proper to re-enact any of its proviſions ; that ſta. 
tute, it ſhould ſeem, would have been ſpoken of in a 

| other tenſe; namely, that it had been doubted. If the 
; parliament entertained an opinion that ſtat. 23 Hen, VIII 
was then in force, it muſt have been founded on the nex 
chapter of ſtat. 5 and 6 Ed. VI.; which being though 
to revive in toto ſtat. 25 Hen. VIII. (an act ſupplementar 

to ſtat. 23 Hen. VIII.) thereby alſo revived ſtat. 2 
Hen. VIII. which opinion we have above ſeen was held 
lord Coke many years after. Nor is it any objection i 
this ſuppoſition, that the reviving ſtatute of 5 and 6 Ec 
ward VI. is placed in the ſtatute-book ſubſequent to t 
explanatory act *; as there are many inſtances in this reig 
where acts that are later in point of time, are placed be 
fore former acts of the ſame ſeſſion 7. 


HowEVER the parliament might have formed their op 
nion on this point at the time, they ſoon afterward 
thought differently; for early in the next reign it will 
ſeen, there happened a caſe which called upon them 
make, as it were, a deciſion on this queſtion. They pall 
a ſpecial act for the purpoſe of taking away clergy from: 
acceſlary before the fact in murder; which offenders, 1 
we have ſeen, are not deprived of that privilege by ſtat, 
Ed. VI. c. 12.; and they thereby ſeemed to declare, 
Nat. 23 Hen. VIII. which had provided for this cafe, 1 
not then in force, Purſuing the ſame idea, the legill 
ture made an act ſome few years after, by ſtat. 4 and 


* * Sa; 10. 5 and paſſed both houſes before the 
y Stat, 5 and 6 Ed. VI. c. 3. of of 3 r. F, 
P 5 - 
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pp. and Ma. to take away clergy from acceſſaries before 
gal the offences where it was taken from principals by 
it, 1 Ed. VI. c. 12. and alſo from acceſſaries in arſon ; 
1which this ſtatute is very particular: for tho” it was in- 
-nded evidently as a ſupplement to ſtat. 1 Ed: VI: yet it 


z Hen. VIII. which was at the ſame time regärded as a 
ww not then in force; and by taking clergy from acceſſa- 
es in arſon, when no ſtatute in force took it from the 


moth furniſhed, as it is thought, the reſolution of it. 
Thus, in every point of view, theſe ſtatutes are in- 
ded in obſcurity; and the main and only queſtion 
hich renders the diſcuſſion of the point intereſting, can 


 conjeture. 


To return to the order of i time from which we have 
greſſed, namely, ſtat. 5 and 6 Ed. VI. c. 10. of perſons 
mmitting a burglary or robbery in one county, and fly- 
g with the thing ſtolen into another; which leads us to 
ention another act made for the like furtherance of cri- 
inal juſtice, and the removal of like impediments : this 
s ſtat. 2 and 3 Ed. VI. c. 24. The preambie of the 
ſtates two defects of the law. Firſt, that where a 


r the jurors of the county where he was ſtruck, could 


te death happened, for the ſame reaſon, take cognifance 
the ſtroke: ſo that there was no way of puniſhing ſuch 
fenders, neither by indictment, nor, as the ſtatute ſays, by 
meal, » The ſecond was, where thieves who had robbed 
ſtolen in one county, conveyed their plunder into an- 
ther: in which caſe, tho' the principal was attainted in 


egull 
and 


e the! 


ance of ſuch attainder; and therefore the acceſſary 


ther deviated from that, and purſued the words of ſtat. 


ſolved no otherwiſe than by the aſſiſtance of refinement. 


rſon, who was feloniouſly ſtruck in one county, died in 
other, a lawful indictment could not be taken in either; 


ne county, yet the jurors of the other could take no cog- 
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rincipals, created the above-mentioned doubt; and at 


Trial of felons 
in foreign 
counties. 


ike no knowledge of the death; nor could thoſe where 
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to write to the cuffos rotulorum where the principal w: 
attainted or convicted, to certify whether he was attainte 


went unpuniſhed. It appears, by a a mentioned in the 
laſt reign *, that the ſecond defect here ſtated was an obſta 


preſs determination in the rergn of Henry VII. that thoug| 
fuch a murder might be profecuted by appeal, it coul 
not by indictment®. To remedy theſe defects, and re 
move all doubt, it was enacted, as to the firft, that th 
i jurors of the county where the death happens, may en 


ral clauſe of ſtat. 1 Ed. VI. c. 12. was revived by ſtat. 
and 3 Ed. VI. c. 29. And becauſe it had been doubtet 
whether the clauſe of ſtat. 1 Ed. VI. c. 12. which take: 


inflicted the ſame penalty on thoſe who ſtole one hort 
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Cle to e ; and however they might t a robbery, 0 
murder, which was not complete in either county, by 
jury of two; and tho' an indiament might be found « 
ſuch /tealing ; yet there is no caſe which had yet warrante 
an indiftment of Filling, where the ſtroke was in © 
county, and the death in another ; but there is an ex 


quire, and an appeal may be brought, of the ſtroke | 
another; and in the ſecond caſe, that an indictment again 
an acceſſary ſhall be as valid as if the principal offene 
bad been committed within the fame county. Thi 
commiſſioners before whom the indictment is taken, an 


convicted, or otherwiſe diſcharged ; which certificate is tt 
be under the ſeal of the cſlos rotulorum ; and upon th 
receipt of it, the juſtices are to proceed againſt the acceſ 
tary, as if the Pei * had Wen committed i 
that county. 

Sou few other ſtatutes were nk concerning, crime! 
and puniſhments. The ſtat. 25 Hen. VIII. c. 6. makin 
fodomy felony without clergy, being repealed by the gene 


clergy from thoſe ſtealing horſes, geldings, or mare: 


gelding, or mare; it was declared by ſtat, 2 and 3 Ed. VI. 


® Vide at, 357. | © Ya ant 178. 396. 5 
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zz that it ſhould. This ſingular ſcruple was entertained in CH A f. 
onlideration of this being a penal law, but the like had 2 
ener been countenanced in cafes regarding property; EDW. vi. 
ic the ſtatute of Glouceſter, giving an action of waſte m_ * 1 G. 
ginſt one who holds for a term of years, had al ways 

ren conſtrued to extend to a holding for @ year *. 

THERE was a law made to puniſh offences committed 

churches and church-yards by riotous and outrageous 

wrrels, as then often happened between the reformed 

d thoſe of the antient religion. Such offenders are con- 

kred in three different lights by this act, and differently 

nſhed. Firſt, it is. enacted by tat. 5 and 6 Ed. VT. 

4 if any perſon, by words only, quarrel, - chide, or 

nul in any church or church-yard, he ſhall, if the of- 

ice be proved by two Jawful witneſſes, be ſuſpended, if 

by man, ab ingreſſi eccleſie; if a clerk, from the mi- 

ſtation of his office, at the diſcretion of the ordinary. 

condly, if any one ſmite, or lay violent hands upon an- 

her, he ſhall be deemed 7þ/o facto excommunicate. And 

indy, if any maliciouſly ſtrike with a weapon, or draw. 

yeapon to the intent to ſtrike ſuch perſon, and be con- 

ded by verdict of twelve men, or his own confeſſion, 

by two lawful witneyſes, before the juſtices of affiſe, of 

rr and terminer, or of the peace, in their ſeſſions, ge 

il have his ears cut off; and if he has no ears, ſays the 

tute, he ſhall be marked in the cheek with a red-hot 

n having the letter F therein, that he may be known 

a fray-maker and a fighter ; and ſhall moreover be 

emed ip% facts excommunicate. 

BzroRE we quit this [ſubject of penal law, it will be 6,4, coarifh. 
oper to mention a proviſion made at the beginning of 

s reign with regard to clerks convict, which puniſhed 

grancy, as we have before ſeen, with ſlavery, It was 

ted by ſtat, 1 Ed. VI. c. 3. that no clerk convict ſhould 
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. make 


9 


| | 
| | | 
: 
| 
| 
| 


mm ——_ Ma 


480 
CHAP, 
XXXI. 


EDW. VI. 
PHILIP and 
MARY. 


gation, might be delivered by the ordinary to any man wh 
would become bound, with two ſufficient ſureties, to kee 


Repeal of trea- 
ſon, felony, 
and præmunire. 


by that act to be treated in the like caſe. Again, a cler 


Ed. VI. c. 16, as has been before related. 


to that paſſed at the beginning of Edward VI. 's reign, t 
_ repealing act of Edward VI. and the mildnefs of th 
However, ſuch a beginning had ſome ſmall effect in cot 


another ſpirit. could with more ſafety diſcover itſelf. II 


Jer words only, without other opinion, fact, or deci 
e ſuffered ſhameful death, not accuſtomed to nobles: 
F remove the occaſion of which in future, the queen w 
© pleaſed?” that no act, deed, or offence, being mat 


that all offences wy My on being felony before), 
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make his purgation, but ſhould be a ſlave for one year t 
him who would become bound, with two ſureties, in 20], t 


the ordinary, to the king's uſe, to take him into ſervice 
and he was then to be treated as vagabonds were direc 


attainted or convict, who by law could not make his py 


him as his ſlave five years, to be uſed as a vagabond; an 
every perſon to whom ſuch a one was adjudged ſlave, mig 
put a ring of iron about his neck, arm, or leg. Th 
extravagant pyniſhment, eſpecially under ſo hateful an ap 
pellatian as that of ſlavery, was ill borne by the ſpirit 
the nation; and was therefore repealed by ſtat. 3 and 


Tris was the ſtate of our criminal law at the time 
queen Mary's acceſſion, when a ſtatute was made ſimi 


aboliſh all new- created treaſons and felonies; thought 
reign, had left very little occaſion for ſuch a ſtatu 
Ciliating the minds of the nation to her government, ti 
preamble of the act, in ſtating a reaſon for making i 


ſeems to glance at ſtat. 5 and 6 Ed. VI. c. 11. For it a 
that © many honourable and noble perſons haye of 1 


8 K aA, qu, ' 


treaſon, petit-treaſon, or miſpriſion of treaſon, by writin 
cyphering, deeds, or otherwiſe, ſhall be ſo deemed, b 
only ſuch as is ſo declared by ſtat. 25 Ed. III. And agail 
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,vinted to be within the caſe of premunire, by any act CHA P. 
made ſince the firſt day of Henry VIII. 's reign, ſhall be * 


repealed and void. EDW. VI. 


Tavs was the deſcription of treaſon once more reduced = 12 "= 


to the words of the ſtatute of Edward III. and the few fe- 
nies made in the laſt reign were aboliſhed. But, not- 
withſtanding this appearance of clemency, ſome treaſons 
and felonies were very ſoon enacted by parliament. In 
the next ſeſſions of that ſame parliament, it was ordained by 
fat. 1 Ma. ſt. 2. c. 6. in protection of a ſpecies of coin for 
which no law had before provided, that perſons who coun- 
terfeited gold or filver coin, not the proper coin of this 
team, but current with the queen's conſent {and by ſtat. 
1and 2 Ph. and Ma. c. 11. thoſe who bring ſuch coin 
into the realm) ſhall be adjudged traitors; as alſo thoſe who 
counterfeit the queen's ſign manual, privy ſignet, or privy 
ſeal; for the ſtatute of Henry VIII. concerning theſe ſeals 
was repealed by the general clauſe of the former law. 

Is the ſame ſeſſion an act was made againſt riotous aſ- Riotous aſſem 
ſemblies, and to eren the law made for the like purpoſe dies. 
inthe laſt reign ®, This is ſtat. 1 Ma. ſt. 2. c. 12. which 
together with that of Edward VI. deſerves notice, as they 
turniſhed a model for a ſimilar one made in later times; 
with this difference, that thoſe of Edward and Mary in- 
licted only the penalty of ſingle felony, that of George I. 
of felony without clergy. The act in queſtion declares it 
felony for any perſons to the number of twelve, being aſ- 
ſembled together, to intend, or go about with force and 
arms, and of their own authority, to change any laws ; and, 


being commanded by the ſheriff, or by any juſtice of the 


peace, mayor, or bailiff of any town or city, by proclama- 
tion in the queen's name, to retire to their houſes, to con- 
tinue together for one hour after ſuch commandment, or to 
attempt any of the above-mentioned facts: and if perſons 
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to the number of twelve ſhould | go about to overthrow 
pales, hedges, ditches, or other incloſures, the banks of any 


fiſh-pond or conduits for water, to the intent the fame 
ſhould lie open; or to have common there; or to deſtroy 


deer or conies ; or to pull down any houles, barns, mills; 


or to burn any ſtacks of corn ; or to abate rents of lands 


or price of victuals, and ſhould refuſe in like manner to de. 


part after proclamation, it was made felony. The raiſing 
of people to the number of twelve, by ringing of bells, 


ſound of trumpet, or in any way, was likewiſe made fe. 
lony, if the perſons fo fhet together came within the former 
clauſes of the act; and if the wife, ſervant, or any other 


_ relieved any perſons, fo aſſembled, with v:&uals, weapons, 


or other things, they were to be deemed felons, Thus far [ 


of riots committed by twelve perſons, If the like offences 
were committed by perſons above the number of two, and 
under that of twelve, they were to be impriſoned for ene 


year: and finally, it was ordained, in a more comprehen. : 


five manner, that if perſons to the number of forty aſſem- 


| bled for the above purpoſes, or to do any other felony or re- 


bellion, and ſo continued together far three hours after pro- 
clamation, they ſhould be adjudged felons : and any copy- 
holder or farmer being required by the king's officer ta 
aſſiſt in ſuppreſſing ſuch offenders, and refuſing ſo to do, 
was to forfeit his copyhold or leaſe during his life. This 
act was only temporary, and ſoon expired, 

SOME other of the penal laws ↄf this reign were fa: 
temporary, and expired at the demiſe of the crown. Such 
was ſtat. 1 and 2 Ph. and Ma. e. 3. concerning reporters 
of news, The execution of ſtat. 3 Ed. I. c. 34. and 


2. Ric. II. ſt. 1. c. 5. was thereby referred ta juſtices of 


the peace ; and it was moreover enacted, that any perſon 


convicted of ſpeaking maliciouſly any flanderous news of 


the king or queen, ſhould, for the firſt offence, be ſet in the 


pillory, and have both his ears cut off (unleſs he paid 100l.) 


and after three! months impriſonment 3 and if flanderous 
BEWS 
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news were ſpoken af. any .common ſack; there was the 
me puniſhment, except that the impriſonment was to be 
only for one month; and jf it was by book, rhime, ballad, 
ktrer, or writing, tre offender was to have his right hand 


impriſonment during life, and forfeiture of all his goods. 


ing What an act was made in the ſame ſeſſion © which declared, 


ls, What © perſons who have by expreſs words prayed, or here- 
fe, after ſhall. pray, that God would ſhorten the queen's . 


ner WI days, or take her out of the way (as the conventiclers 


The queen's jealouſy of offenders of this kind was ſuch, . 
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lricken off; and for the ſecond offence, he was to ſuffer 8 


her in London were then ſaid to have done), ſhould be deemed 


ns, WW traitors: but with reſpect to offenders who had com- 
far Whitted this erime during that ſeſſion of parliament, and 


ces Where indicted, ſuch perſons might, upon their arraignment, 


ind abmit themſelves to the queen's mercy, and then no judg- 
ne nent was to be paſſed ; which proviſo took off the edge, 


en. n ſome degree, of this ex poſt facto law. 


* BuT the next act d, of the ſame ſeſſon, went further; 


Jon complaining that © the late ciemency of the queen, in 
relaxing penal laws, had given occaſion to many canſard 
3" WM indtraitorous hearts to imagine and attempt things againſt 


0 a : 
«the government ;” ſome proviſions were now again 

0 MY 2 "BY 
th made in the ſpirit of ſeveral acts of Henry VIII. and of 
18 


ing of his ſtile and honour, or to deſtroy him; or to levy 
war againſt the king and queen; or did maliciouſly or 
dviſedly ſay that the king ought not to have ſuch title and 


fhis lands during life, with perpetual impriſonment; and 


wy Cap. 9. Cap. 9. ev. ant. 273) 274+ 469. 


Us 5 bs. |  high- 


ne in the late reign. If any, by open preaching, expreſs 
words or ſayings, did compaſs or imagine to deprive the 


tile ; ſuch offender was to forfeit all his goods and iflues 


for a ſecond offence, he was to be adjudged a traitor. Io do 
fic lame by nn Nati, overt N. e or act, was made 
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high-treaſon in the firſt inflance, - There is another treaf 
made to protect the king's perſon, if he ſhould ſurvive thy 


queen, and continue governor to the child of which the jo! 
queen was then ſuppoſed to be pregnant. This act con 
tains two clauſes concerning trials for treaſon, which v fo! 
ſhall hereafter mention. It requires that indictments foil fac 
words, under this act, ſhould be brought within fix months mi 
and now again declares, what had been twice decided · h in 
ſtatutes in the reign of Edward VI. that concealment offi lir 
high-treaſon ſhall only be miſpriſion of treaſon. £0 
THESE are all the penal ſtatutes made reſpecting the ol 
government; in which we ſee more caution and modera © 
tion than in thoſe of Henry VIII. from which they were co 
pied, though they went a little further than thoſe on the x 
like ſubject in the reign of Edward VI. The remaining a 
ſtatutes regarded common offences; and were, one con- p 
cerning Egyptians, another reſpecting acceſſaries in certain 4 
felonies, and the laſt about the ſtealing of maidens. 
T Rx ſtatute of Henry VIII. f made againſt Egyptians, WM 
or gypſies, was found not ſtrict enough to reſtrain thoſe | 


one conveying ſuch perſon into the realm, ſhall forfeit 40l.; 


ſhall forfeit all their goods, to be ſeized by any one; halfY 


do not depart in forty days after the proclamation, it is 


people from coming into the kingdom ; but many {ill 
reſorted hither, uſing, as the preſent act fays, © their old} 
“ accuſtomed deviliſh and naughty practices and devices, 
with ſuch abominable living as is not in any Chriſtian 
<« realm to be permitted, named, or known.” It is there- 
fore enacted, by ſtat. 1 and 2 Ph. and Ma. c. 4. that any 


and the Egyptian ſo conveyed, and continuing here one 
month, ſhall be adjudged a felon without benefit of clergy! 
or ſanctuary. As to thoſe within the realm, ſuch as do not 
depart within twenty days after proclamation of that act, f 


to the king, and half to the party ſeizing them: and if they 


Vid. ant. 290. 


male 
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made * without clergy or ade Perſons who 
kave that way of life within the twenty days above-men- 
tioned, are to be diſcharged of the penalties of the act. 
STAT. 4 and 5 Ph. and Ma. c. 4. to which we have be- 
fore alluded, takes away clergy from acceſſaries before the 
fact, in the following offences: in petit-treaſon ; wilful 


in or near any highway ; the wilful burning of any dwel- 
ling- houſe, or any part thereof, or any barn, then having 
corn or grain in the ſame. Clergy is taken from all theſe 


convicted, or ſtanding mute of malice, or challenging pe- 


to the offence. This act was made as a ſupplement to 
ſtat, 1 Ed. VI. c. 12. which had taken away clergy from 
the principals in all theſe crimes. But in addition to the 
ſtatute of Edward VI. this act provides for the caſe of 
burning of houſes, which that act had omitted. The argu- 
ments and conſequences which have been founded on this 
particular cat have been fully conſidered 


before 8. 

To this ſtatute is added a clauſe, which is to be found 
in ſeveral laws of theſe two reigns, that lords of parliament 
and peers ſhall be tried by their peers, for any offence men- 
tioned in this act, as hath been accuſtomed by the laws of 
de realm: a caution which probably was occaſioned by 
ſome doubt then ſubſiſting, whether that privilege was al- 
lowed in new-made felonies and treaſons; though one 
ſhould think it was ſufficiently ſecured by the terms of 
Magna Charta h. 


offenders, being outlawed, or being otherwiſe attainted or 


remptorily above twenty perſons, or not anſwering directly 
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murder; robbery in any dwelling-houſe or houſes, robbery 


Tx ſtat. 4 and 5 Ph. and Ma. c. 8. was zntendd to Stealing of 
carry further the policy of the ſtatute of Henry VII. i re. women, 


g Vid. ant. 480, 481. ant. vol. I. 249. 
 Nullus liber homo, Sc. Sd. mfr per. Vid. ant. 145. 
Jugictum farium Jorum, Ca. 29. vil. 


ſpecting 
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Fa & P. fpeAing the ftealing of beine. As that at 617 pu- 
niſhed a man who committed ſuch an act againſt the con- 
EDW. VI. ſent of the woman; this ſtatute was to reſtrain the like 
15 yg — indecorum, even in ſome inſtances where ſhe did conſent. 
It is enaQed, that if any perſon above the age of fourteen 
years ſhall unlawfully convey, or cauſe to be conveyed, 
away any woman-child unmarried, within the age of ſix- 
teen years, out of the poſſeſſion, and againſt the will of her 
father or mother, or of ſuch perſon as then ſhall happen to 
have by any lawful means the order, keeping, education, or 
governance of any ſuch child, he ſhall ſuffer two years im- 
| priſonment, o or elſe pay a fine, to be aſſeſſed in FI ſtar. 
| chamber, SER 
| | Acalx, if ſuch perſon ſhall fo deflower fach woman- 
| child, or by ſceret letters, meſſages, or otherwiſe, contract 
matrimony with her (except with conſent of ſuch as have 
title of wardſhip), he ſhall ſuffer impriſonment for five years, 
or ele pay a fine, to be afleſſed in the ſtar- chamber; one 
moiety to the king, the other to the party grieved. Beſides 
this, it was provided, that if any woman-child, above the 
age of twelve, and under fixteen years, conſent to ſuch 
contract, then the next of kin, to whom the inheritance 
ſhall come atter her deceaſe, ſhall immediately enjoy all 
| | her lands in poſſeſſion, reverſion, or remainder, during the 
life of ſuch perſon as ſhall ſo contract matrimony. The of- 
, ſences herein deſcribed are to be heard and determined in 
the ſtar- chamber on a bill of complaint or information, and 
[ | befare the juſtices of aſſiſe by inquiſition or indictment. 
 Taess are all the ſtatutes which were made concerning 
_ crimes in the reign of queen Mary and her conſort. It re- 
mains now to ſpeak of ſuch as regarded the method of bring- 
ing offenders to juſtice, and what had been ordained in 
theſe two reigns APO witneſſes, an bo in trials 
| of treafon.- 
Of bait. We have ſeen that tho firſt Ratute which 8 
juſtices of the peace out of ſeſſions to let to bail, was the 
| i | ſta- 


ute 5 
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ſatute of Richard III. * This was intended in relief of the 
wbjeRt againſt malicious impriſonment upon ſlight accuſa- 
tons; but as this authority was entruſted only to one 
uſtice, it was thought proper by ftat. 3 Hen. VII. c. 3. to 
epeal this act, and give the ſame juriſdiction to two at leaft, 


pernable by law till the ſeſſions or gaol- delivery, and to cer- 
fy thither ſuch bail, under the penalty of 10l. However, 
he reſtrictions of this ſtatute had been diſregarded, and the 
wthority to let perſons to bail had been abuſed. For tho' 


t became ufual for one to take wee bail, and inſert the name 
f a brother juſtice, who was ſeldom preſent. By this 
matice, the buſineſs was conducted neither with the ſo- 
emnity nor caution which was required ; and it often 
ppened that perſons not properly bailable were let to 


icion, To remedy the former inconveniences, feveral 
roviſions were made by ſtat. T and 2 Ph. and Ma. c. 13. 
irſt, as to the queſtion of bail, who are and who are not 
titled to that indulgence, it ordains, that ſtat. * Weſtm. 1. 
15. ſhall in future be the law of bail and mainprize. 
econdly, that what paſſes before the juſtices may be 


ny one is brought before them on a charge of manſlaughter 
r felony, or ſuſpicion thereof, they ſhall take the informa- 
on of thoſe who make the charge againſt the party, in 


ccuſed ; which is the firſt authority given by our law to 


amine a man as to his own criminality ; it being gene- 
lly held, that emo tenetur prodere ſeipſum. Theſe exa- 


ent, n is to be certified alls to the e 


Via, ant. 128. * Vid, ant val. II. 131. 


one to be of the querum, who were to bail perſons main- 


e act requires two juſtices at leaſt to diſcharge this office, 


jail, under pretence that the charge amounted only to ſuf- 


nown and examinable afcerwards, it directs, that when 


riting ; and ſhall alſo take the examination of the party 


nations are to be certified to the next gaol- delivery. 
he two juſtices are required to be preſent at this bail- 


but 
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0 HAP | ane only may take the examination, and not til the 
can the accuſed be admitted to bail. 

TW. vl. In like manner all coroners are directed to put into writ. 
1 5 1 ing the material evidence given upon the inqueſt : an 
botli they and juſtices of the peace are empowered to bind 
witneſſes by recognizance to give evidence on the indid 
ment; and ſuch bonds and inquiſitions are to be certified 
in like manner as the examination and bailment. In de 
fault of this, the coroners and juſtices are liable to be fine 

by the juſtices of gaol-delivery.  & 

As theſe proviſions concerning examinations were b 
the above ſtatute ordained only in caſes where the pary 
was let to bail, it is enacted by ſtat. 2 and 3 Phil. and Mar 
c. 10. that they ſhall be taken where the perſdfi acculed 
committed to cuſtody. It is to be obſerved, that the coun 
ty of Middleſex and city of Londen are not t within ſtat. 

and 2 Phil. and Mar. c. 13. 
| Of witneſſes in WE ſhall now ſpeak of the three ſtatutes of Edwa 
\ Lreaſon, VI. and queen Mary, concerning witneſſes in caſes « 
treaſon ; the fate of which ſtatutes has been very ſingular 
being 3 while in force, and even ſuppoſed to 
repealed ; till having long lain dormant, they were, upo 
further conſideration, held to be in force; again eſteeme 
as repealed ; and at length regularly obſerved, and look 
upon as a part of our criminal law. During theſe re 
verſes, they were conſidered in various lights, and under 
went very different conſtructions. To underſtand, there 
fore, the operation theſe ſtatutes have been held to have 0 
one another, it will be neceſſary to look beyond the pr: 
ſent win to thoſe times when this point was more full 
debated. 

IT is * opinion of lord Cate, though i not well 

founded, that two witneſſes were required on a trial 
high-treaſon at common law. Whether this ſuppoſed ru 
had been violated in ſome recent inſtances, and a conh 
mation of it by parliament was thought expedient ; d 
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; others think, and hiſtory proves, one witneſs (or no 
itneſs *) had been held ſufficient to prove this, as it was to 
ove any other crime; whatever might be the occaſion, 
was ordained by ſtat. 1 Ed. VI. c. 12. and by ſtat. 5 


igned, condemned, convicted, or attainted for any trea- 
on, petit-treaſon, or miſpriſion of treaſon, unleſs he be 
tereof accuſed by two ſufficient and Jawful witneſſes, as 
e firſt ſtatute ſays, or two lawful ac cuſors, as the latter 
preſſes it: to which it is added by the latter ſtatute, that 
bey ſhall, upon the arraignment, if living, be brought 


ey have to ſay. After theſe two ſtatutes, the ſtat. x and 
Phil. and Mar. c. 10. enacts generally, that all trials for 
eaſon ſhall be had and uſed only according to the due or- 
er and courſe of the common law of this realm, and net 
herwiſe. The queſtion which has ariſen upon this ſtatute 


aious at different times. 

We find, very ſoon after the ſtatute had been paſſed, 
mely, in ® 2 and 3 Phil. and Mar. and more ſolemnly in the 
urch year, the judges came to a reſolution, that the ſtatute 


utthey conſidered this repeal as partial, and founded a 
atutes of Edward VI. requiring two witneſſes to indi, 


declaring, that all trials for treaſon ſhall be accord- 
g to the due order and courſe of the common law; they 
terred, that, at leaſt upon the trial, there was no longer 
ed of two witneſſes. The practice of the courts ſeems 
have been eſtabliſhed in purſuance of this opinion gi- 


— fact was tried by jurors, 268, 269. and Plowd. 13. 
ad not by 2 ant. vol. II. Dyer. 132 


ven 


16 Ed. VI. c. 11. that no perſon ſhall be indicted, ar- 


perſon before the accuſed, to avow and maintain what 


ſtinction upon the particular wording of the laſt act. The 
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; what operation it has upon thoſe two ſtatutes of Ed- 
ad VI. The opinions upon this queſtion have been 


Edward VI. was repealed by that of Philip and Mary. 


naign, convict, and attaint ; the ſtatute of Philip and 


= |: ni: TORY or THE 


e - +. P. ven by all the judges ; for in all the ſtate trials duting t 

', fubfequent reigns, the ſtatutes of Edward VI. are eitht 
ou. VI. forgotten; or, when any argument is attempted to| 
[4 * x * 7. F on them, they are pronounced dy the Judges 
” Tepealed, and no longer in force. 


In the reign of Charles I. we find that lord Cote, | in 

work publiſhed after his death u, expreſſes himſelf of opinig 
that the ſtatutes of Edward VI. are {till in force. $ 
Matthew Hale has given divers contradictory opinie 

upon this point. In his Summary, he is clear that 

witnefles are neceſſary on the trial, notwithſtanding | 

=. ſtatute of Philip and Mary o. In his Pleas of the Cro 
| he poſitively ſays, that two witneſſes are required upd 
ot ä tte indictment only, and not upon the trial v. In ant 
| ne | ther place he reprobates the diſtinction between the indic 

ment and trial, looking on the indictment as an inſepar 
ble incident to the trial, and in truth a part of it 4, Ho 
4 | | ever, in the ſame paſſage, he ſpeaks very doubtfully a8 
| | the main queſtion ; though a little further on” he ſpeal 
RR of two witneſſes being required by the ſtatute to be exam 
ö | ed face to face in caſes of treaſon ; which muſt be mea 
of ſtat. 5 and 6 Ed. VI. Thus did this great lawyer dif” 

from himſelf upon this point. 

WE ſhall now conſider the opinion of lord Coke 

which, being more decifive than that of the former wi 

ter, and being that which has been adopted by /ir 

chael Fifter, may be conſidered as cloſing this queſtio 

After diſcuſlſing ſuch points as had been made on theſe i 

tutes by thoſe who went before him, he proceeds to g 

What he calls his own opinion, upon due conſideration ( 

the matters. He thinks that the ftat. 1 and 2 Phil. 2 

Mar. does not repeal the ſtat. 1 Ed. VI. and ſtat. 53 

0 Ed. VI. For that ſtature, far * he, extends only | 
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als by verdict; wheteas the indictment is no part of che 


dence of witneſſes to the jury is no part of the trial; for 
laws the trial in that caſe is not by witnifſes; but by the 
dict of twelve men; and ſo there is a manifeſt diverſity 
tween the evidence to a jury, and a trial by jury, When 
te ſtatute ſpeaks of trials awarded; that expreſſion, he 
ys, proves that it had in view the venire facias for trial; 

neither the indictment nor the evidence can be faid to 


jon this doubt, in a manner that may be thought ex- 
emely technical and refined ; but he ſeems to lay ſome 


'0 

und es upon it, and to be perfectly fatisfred that he is right: 
pl 

Uros this idea our author goes on, and is of opinion 


die at this ſtatute of Philip and Mary had a very different 


jon ed“. He thinks it was intended to abrogate all acts of 


neue in the reign of Henry VIII. and furely never was 
1c a period in our law; when a reformation of this kind 
s mote wanted; that the common law might; in this 
tance, be brought back to its firſt principles. | 
uro give ſome inſtances of theſe innovations in the courſe 
the common law ; it had beeti ordained by ſtat. 23 Hen. 
{tio III. c. 4. that treaſons in Wales, and where the king 8 
e it runneth not; ſhould be tried by ſpecial commiſſion in 
> gi ſhires as the king ſhould appoint. By ſtat; 38 Hen. 
;on III. c. 20. perſons confeſſing treafon and afterwards be- 
. aFning lumatic, might notwithſtanding be proceeded 
5 2 fünft! in weir Same or an, a verdict ad Fudge gi- 


4 44 - 


aly | 
J & Int. 27. | . arid 3 Phil. 200 Mar. where 
This cotiſtruction of the ſtatute was, they held the ſtatutes of Ed. VI. td 
ever, Slanced at by the court in 2 berepealed: Dyer, 1 _ 


vor. IV. K | k 


uni den 


al, but an information or declaration for the king: the 


> awarded*, Thus far our author has explained himſelf 


dect from that which had till then been generally ſup- _ 


rliament prefcribing a different method of trial from that 
cording to the due order and courfe of the common 
mil. Many proviſions introducing new trials had been 


497 
CHAP. 
XXXT. 


EDW. VI. 
PHILIPand 
MARY: 


CHAP. 
XXXI. 


E DW. VI. 
PHILIPP and 
MARY; 


miſpriſion of treaſon, was taken away. By ſtat. 28 Ec 
III. c. 13. a trial de edietate was allowed in treaſon. 


by the flat. 1 and 2 Ph. and Mar. c. 10. and the regul 
and ancient order of proceeding reſtored - 


obſervation made by our author in this place; - but ino 
parts of the ſame work, he ſpeaks of them as {till in ford 


of a proceeding by the eivil law, it would have been i 


act in queſtion *. 


Foſter, who has added his own thoughts upon the queſt 
He thinks the legiſlature plainly indicated their op! 


concerning the object of the ſtat. Ph. and Ma. when 


"HISTORY OF THE 
ven, on which execution might be ordered. By ſtat. 1 
Hen. VIII. c. 23. perſons charged with treaſon, or mii 
priſion thereof, being examined by three of the counci 
and vehemently ſuſpected by them, might be tried by ſpe 


cial commiſſion in any county: by this act, too, the pe 
remptory challenge of thirty- five, in caſes of treaſon a 


Alx theſe acts (and there are ſeveral others) introduce 
a manner of trial derogatory to the due order and courle 
the common law; he therefore conſiders them as repeal 


As to the two ſtatutes of Henry VIII. W tre 
ſon out of the realm, and piracy, there is no partic 


Probably he thought, conſiſtently with former judgmen 
that as theſe ſtatutes extended the mode of trial accord 
to the order and courſe of the common law, in the rode 


conſiſtent with the explanation above given, to have ſ 
poſed theſe proviſions repealed, which {6 far tended to 
fect the deſign aſcribed to the ſtatute of Philip and M- 


It was accordingly, in 2 and 3 Phil. and Mar. agreed ii 
theſe ſtatutes, for that reaſon, were not repealed by 


Tris opinion of lord Coke i is 1 by fix Mick 


another clauſe of it they ena, that in all caſes of hi 
treaſon concerning coin current within the realm, ot 


WY Taſt, 26, 2% - » Dyer, 131, 75. 
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-ounterfeiting the king or queen's ſignet, privy ſeal, great 
al, or ſign manual, ſuch manner of trial, and none other, 
ſhall be obſerved and kept, as heretofore hath been uſed 
the common law of the realm, any law, ſtatute, or 
ther thing to the - contrary notwithſtanding : for, if the 
mer clauſe had been intended by the legiſlature to take 
way the neceſlity of two witneſles in all treaſons, why 
hould they have added this to take it away in ſome? It 
ould have been uſeleſs and nugatory; whereas it moſt 
rtainly was meant to effectuate ſomething which was 
t within the former part of the act. He thinks this is 
ade very clear by the eleventh chapter of the ſame ſta- 
te, which enacts, that in caſes concerning the coin 
erein enumerated, offenders ſhall be indicted, tried, 
nvicted, or attainted, by ſuch [ike evidence, and in ſuch 
anner and form as hath been uſed and accuſtomed with- 
this realm, at any time before the firſt year of our late ſo- 


evidence is extended as well to the trial as the indict- 
> rodent ; and the time ſeems to be pointed out when two 
Witneſſes firſt became neceſſary”. | 


Tavs, though not by the common law, yet by flat. 1 
. VI. c. 12. two witneſſes are required both on the in- 


y are to be brought face to face with the priſoner. 
Ix addition to what has been ſaid reſpecling this fa- 


cus ſtatute 1 and 2 Phil. and Mar. c. 10. it ſhould be 


narked, that after, the clauſe ordaining all trials to be 


ther which provides for the trial of treaſons made by 


d. VI. c. 11. ; for it ordains, that upon the arraign- 
t for any treaſon mentioned i in this act, all perſons 


z 


K k 2 | | (or 


according to the common laws of the realm, there is 
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reign lord king Edward VI. by which clauſe the matter 


iment and trial for high- treaſon, petit-treaſon, and miſ- 
lion of treaſon ; and by ſtat. 5 and 6 Ed. VI. c. 11. 


act, much in the manner and terms uſed by ſtat. 5 and 
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that the very words of the ſtatute of Philip and Mary up 


| ſons committed out of the king's dominions. This ſeem 


be taken into conſideration, in order to underſtand thi 


in a manner which plainly demonſtrates them to have been 


be in itſelf concluſive, that they were intended to math 


HISTORY OF THE 
(or two of them at the leaſt) who ſhall write, declare, con. 
feſs, or depoſe any thing againſt the perſon arraigned, 
ſhall, if living and within the realm, be brought forth in 
perſon before the party arraigned, if he require the ſame, 


and object and ſay openly | in his hearing what they can 
againſt him, concerning the treaſons in the indictment, 


Is ſupport of lord Coke's opinion, it may be remarked 
on which this queſtion aroſe, are uſed in ſtat. 13 El. c. 


then underſtood as he ſuggeſts. That act ſpeaks of per 
ſons attainted according to the uſual order and courſe of thi 
common laws of this realm, ok according to the act made i 
30 Hen. VIII. intitled, an act concerning the trial of trea 


like a clear parliamentary expoſition of the words, and te 


the common-law trial, in contradiſtinction to that And 
other new ones ordained in the time of Henry VIII. 


UPox theſe ſtatutes ariſes an obſervation, which none 
of the above writers have made, but which ſhoul: 


point fully. In the preceding part of this Hiſtory it he 


| been remarked, that the office of the grand inqueſt way, n 
to preſent offenders on their own knowledge, and that thi 


often happened for a perſon to be indicted without an 


others, and upon this ground to find the indictment; i 


not be 2 witneſs to prove the fact in court; becauſe e 


one appearing as proſecutor, or accuſor. When it after 
wards became the cuſtom to hear the informations 


was a rule of evidence that the accufor, as he was called 
who had preferred the charge to the grand inqueſt, fhoul 
* 7 e nne ming be wal 3 


: Vid, ant vol Ur. 136, 0 8 
| wh 
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when he delivered his information; and inſtead of a con- 
frmation and corroboration, as there ought to be, he could 
only give the jury a repetition of what he had before ſaid. 


A PRACTICE. like this can only be explained by recurring 
to the original of the trial by petty-jury. We have ſeen 
hat the petty-jury were originally brought as witneſſes, 
to declare on their oath their opinion as to the guilt or in- 
nocence of the party charged by the indictment. 
terefore above all things expedient, that no perſon who 
ther had been of the former jury, or had appeared be- 
re them as proſecutor of the indictment, ſhould be allow- 
{ to join himſelf to thoſe who were to try the propriety of 
is act. It was, accordingly, a rule eſtabliſhed in the 
ign of Edward I. that no indictor ſhould be on the 
etty- jury v. In proceſs of time, the petty- jury uſed to 
te occaſionally other helps than their own knowledge: 
hey uſed to read depoſitions of abſent perſons, and ſome- 
mes hear witneſſes ; but as theſe papers or perſons were 
led in merely as aſſiſtants to them, and the trial was ſtill 
ſidered as preſerving the character of the old proceed- 
g unaltered by this innovation, it was nothing more 
an reaſonable that the ancient rule ſhould be ſtill adhered 
: and that as thoſe who had preferred the indictment 
puld not be of the petty-jury ; ſo now they ſhould not, 
the light of witneſſes, aſſiſt in informing that jury. 

Tals ſeems to have continued invariably the practice 
many years. We have already ſeen that it was enact- 
I by ſtat. 25 Ed. III. ft. 5. c. 3.“ that none of the 
lictors ſhall be put in the inqueſt upon the deliverance ; 
ich indictors, in the old writers, it ſhould ſeem, meant 
well the proſecutor as the grand inqueſt. There 
e many inſtances, in the ſubſequent period, of wit- 
ſes challenged becauſe they were indictors . In the 
zn of Edward IV. the rule was recogniſed in caſes 


* Vid. ant, vol, II. 268, 


> Bro, Chal. 101. 142, 12 and 
Vid, ant, vol, II, 45% | 
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of felony ; though it was ſaid not to hold in miſdemet 


nors, contrary to the opinion in the time of Edward Ill. 

It appears that this rule was ſtill preſerved at the time 
the ſtatute in queſtion ; for in the 4th and 5th of Phi 
and Mar. it was agreed, amongſt other things, by all 


judges, that it was a good challenge to a witneſs to fa 


he was one of the accuſors ; that is, one of thoſe v 
were witneſſes on the indictment : for, ſays the boo 
accuſors and witneſſes ſo far differ, that the former offt 


themſelves voluntarily, but the latter do not come till thi 
are called; and therefore an accuſor ſeems hardly u 
biaſſed . | | 


Tris being the prevailing opinion, it is beyond 


doubt, that a new regulation reſpecting evidence v 


made by the ſtatutes of Edward VI. independent of f 
number of witneſſes. The very ſtile of ſtat. 5 and 6 
VI. c. 11. ſeems to intimate, that the bringing before t| 


court the accuſors who had been examined before ti 


grand jury, was ſomething new. For it enacts, wi 


ſome earneſtneſs and preciſton, that “ the faid ace 


Fo ſors at the time of the arraignment of the pa 


cc accuſed, if they be then living, Hall be brought in fr 
ce {on before the party ſo accuſed, and avow and maint« 
cc that they have to ſay againſt the ſaid party, to pro 
& him guilty of the treaſons contained in the bill of indie 
te ment laid againſt the party arraigned ; unleſs the f 


“party arraizned ſhall willingly, without violence, co 


c feſs the ſame.“ If we can rely upon a co-temp32rary e 
poſition of theſe ſtatutes of Edward VI. and Philip 

Mary, this was the opinion held by the learned of the 
days. For at a meeting of the judges, to which we ha 
before alluded, in the fourth year of Philip and Mary, t 
came to the following reſolutions amongſt others: that 


the repealing ſtatute enacts all trials for treaſon to be if 


+ 7 BALTY, Bro. Chal, 166. fie. Not e. 


cord 
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ling to the order of the common law, and not other- 
iſe; and as a common-law trial is by a jury and witneſſes, 


me = not by accuſors; therefore, upon trial of any treaſon 


nder ſtat. 25 Ed. III. there needed no accuſors; that is, 
he witneſſes to the grand jury were not to be called on the 
al, and brought face to face to the priſoner, according 


e at the finding of the indictment “. 
As to the number of witneſſes, we find, that before the 


ere unqueſtioneoly in force, the effects of theſe provi- 
ons had been baffled by ſome ſingular explanations. It 


de fact of his own knowledge, and told it to another, 
at other perſon would make a good ſecond witneſs, under 
e ſtatute of Edward VI.; and in the like manner, he 
ho heard it at ſecond or third hand . When ſuch itrain- 
Tre i ¶ interpretations were adopted to get rid of the check put 
„ win ſtate-proſecutions, while thoſe beneficial laws were in 
| acc{Wrce, we cannot wonder that they fo readily avatied them- 
res of this ſtatute of Philip and Mary, and pronounced 
2 repeal in that reſpect of the ſtatutes of Edward VI. 


in pe 


ant WAE x this point was ſo ſettled, and trials were conducted 
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purſuance of it, every thing fell back into its old ſtate. 
heſe two ſtatutes were the only proviſions which had ever 
n made as to evidence, either defining the quality or 
mber of perſons whoſe teſtimony ſhould be neceſſary to 
ove a fact; and when they were looked on as repealed, we 
ed only turn back to former periods to judge what ſecu- 
ty was left for perſons labouring under the weight of 2 
oſecution for treaſon. Trials for treaſon at common 
„ notwithſtanding the boaſted ſecurity of juries, were a 
tain mode of deſtroying a man. Juries feem to have 
rendered to the court ek right of judging and deter- 


| . lis; 220, en 99. h. 
cord | 4 mining. 


ſtat. 5 and 6 Ed. VI. though accuſors ſtill expected to 


pealing ſtatute, and while the ſtatutes of Edward VI. 


s reſolved in the 1ſt of Mary, that if a perſon knew 
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_ croſs-examine the moſt formidable of the witneſſes againſt 


| felonies, which this ſtatute was intended to produce in trials 


who declare any thing material reſpecting any felony, to ap- 


is more fully expreſſed in ſtat. 2 and 3 Ph. and Ma. c. 10. 


making them, and the contents amounting to nothing but 


ſhould appear at the trial, legitimated a teſtimony to which 


to be equally expedient for the proſecutor and defendant, 


N * the Oy at the gaol-delivery, that 15, 
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mining. They: uſed to 1 without a ſingle witneſs, ould hot 
upon depoſitions ; thoſe ſometimes not ſigned by the part 


hearſay. They might by law, and they often did in fact 
convict upon the arraignment, without any thing like proof 
This was a ſerious matter in caſes of treaſon, where pal. 
Hon, prejudice, and intereſt, carry men ſo far. The la 
was the fame in all caſes of trial by jury, 1n common felo 
nies and miſdemeanors ; but in theſe inſtances, it was not 
pregnant with ſuch bad conſequences as in the former; 
there was not uſually that heat in proſecuting z and, in the 
latter, the judgment did not reach to life. | 

THe ſtatute of Edward VI. in enacting that the atcuſors 


before there lay a legal objection ; and this proviſion ſeemed 


The proſecutor, on the credit of whoſe teſtimony the bill 
had been found, gained, by the ſtatute, a right of avowingl 
and maintaining what he, moſt likely, was alone, or belt, 
able to teſtify, The priſoner, who was thus enabled to 


him, being thoſe on whole teſtimony the bill was found, 
fo far obtained a great advantage. 

HowEvER, though theſe benefits of the ſtatute were thus 
for a time defeated, another proviſion reſpecting witneſ- 
ſes ſeems to have had ſome of thoſe good effects on trials of 


of treaſon. The itat, 1 and 2 Ph, and Ma. c. 13. directs 
juſtices of the peace to bind by recogniſance all perſons 


pear at the next gaol- delivery and to give evidence againſt 
the par ty ſo indicted, at the time of his trial; and, as it 


to give evidence againſi the party. Theſe ſtatutes, by pro- 
viding a compulſory method of obliging perſons to give 


both 


ENGLISH LAW. 


oth on the indictment and on the trial, took away the 
challenge to accuſors, and gave the priſoner that candid 
and open trial ſo much to be wiſhed. If we may venture 
z conjecture, it is, moſt probably, from the time of theſe 
wo ſtatutes that we are to date the diſuſe of this challenge 
o an accuſor. This challenge was ſupported upon the 
principle, that an accuſor was a volunteer, and ſort of par- 
ty, and therefore not entitled to that credit which an in- 
lferent witneſs enjoyed, who appeared and delivered his 
wvidence under the compulſion of legal proceſs, An ac- 
culor was now compelled to give evidence equally with a 
witneſs, and ſtood thereof in the ſame legal ſituation 5. 

When perſons were bound in the ſame manner to give 


that the evidence of an accuſor ſhould in that caſe be in 
he like manner legal and valid. This probably ſoon be- 
came the law and practice ; for in the time of queen Eli- 
zabeth, the diſtinction between an accuſor and a witneſs 
kemed quite forgotten. A veſtige however of this old 
kw ſeems ſtill to remain in the practice of indorſing on 
the indictment the names of witneſſes examined before the 
grand jury: this, as has been before obſerved, might origi- 
nally be intended to ſhew the court who were the accu/ors, 


to be produced as witneſſes b. 

ArrER all, notwithſtanding the repeal of the ſtatutes 
of Edward VI. and the many inſtances which follow in 
the ſubſequent reigns of partial and oppreſſive proceedings 


eidence in caſes of treaſon, there was no reaſon why the 
ike analogy ſhould not operate with reſpect to them; and 


and on that account were to be challenged, if attempted 


In the eccleſiaſtical court, all 
voluntary preferrers to the office 
were conſidered as parties. Theſe 
flood preciſely in the ſituation of 
perlons giving information to a grand 
inqueſt, and it was from this idea of 
canonical juriſprudence that the chal- 
enge to accuſors was adopted *. 


Some little confaſion may ariſe from 


the term, becauſe accuſation is a mode 


of eccleſiaſtical proſecution contra - 


diſtinguiſhed from thoſe by inguiſition 


and. denunciation, upon which two 
laſt the office always Og 


: Vid. ant. 36, & c. 


Vid. ant, vol III. 136. 


7 * An Ae for Eccleſ. Proc, part, II. 38, 
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cy A P. on als the reigns of Edward VI. 4 queen Mary con 
x ſtitute a period when a jury firſt began to be a fair and effec 
K DW, . tive tribunal, aſſuming the right of judging for itſelf; an 
"MARY. when perſons whole fate was to be determined by their ver 
| dict, repoſed a full confidence in their uprightneſs, inde 
pendence, and integrity. There is an inſtance in the reig 
of Philip and Mary, where a jury perſiſted in acquitting 
* ſtate priſoner, againſt the direction of the court, and, 
was well known, againſt the wiſhes of the ſovereign 
Whatever judges might pronounce reſpecting the exiſting 
law, it never went from the memory of prifoners, that 
ſtatute had once expreſsly declared, there ſhould be tut 
witneſſes to prove a treaſon, and that they ſhould be calle 
face to face. As to trials of felony, it was an exprels re 
commendation of queen Mary, at the beginning of her 
reign, to her judges, that they ſhould Tulfer priſoners te 
call witneſies for their defence. | 
THe defence of priſoners, in all criminal proſecutions, 
| ſeemed to depend on the like indulgence, and not upon any 
right to call witneſſes ; for in ſtat. 1 Ed. VI. c. 1, ſect. 6. 
where a proceeding by indictment before juſtices of the 
peace in ſeſſions is directed, it was thought neceſſary to 
ordain, that the party arraigned ſpall be admitted to purge 
or try his innocence by as many, or more, witneſſes, and 
of as good honeſty and credence, as bes wirnelles which 
depoſed againſt him. 4 
Trus many circumſtances contriboigd actually to ren- 
der this mode of trial a more deliberate and complete exa- 
| mination of a matter of criminality than it had ever been 
before. While enlarged notions reſpecting the power and 
importance of this inſtitution 'began to prevail, it was 
more and more conſidered as independent in ſome degree 
of the court, and as having an authority and judicature of 
its own; the progreſs of which opinions will be ſcen | in the 
ſequel. 
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Aſignees of Reverſions Conditions and Limitations- Of 
Feaffees io an Uſe. — Covenants to raiſe Uſes Origin of 
Truſis I bether Remitter by an Uſe—Ihat Fointures 
will bar Dower — Aſſumpſit againſt Eæecutors — IWitneſſes 
in Treaſon—Diſtin#tion between Murder and Manſlaugh- 
ter—Burglary to be by Night. Trial of Principal and 
Acceſſary — Reformation of the Eccleſiaſtical Law—Of 
Marriage Of Mill. King and Government — New 
Commiſſions — Trial of the Duke of Somerſet—Of Sir 
Nicolas Thrackmorton——Bills of Attainder— Fudicial 
Proceedings on Account of Religion—Staunforde—Print- 
ing of Law-Books-— Miſcellaneous Facts. 


HE new points of learning that had lately engaged 
the attention of the courts received an acceſſion 
from the ſtatutes of the laſt reign. Theſe, whether they 
related to property or to crimes, furniſhed freſh objects of 
litigation, and new topics of argument, and drew from the 


judges ſeveral deciſions of importance 200 theſe two 


ſhort reigns. 


Many queſtions aroſe upon leaſes granted by religious 


corporations, Theſe bodies, having ſeen the deſtruction 
of ſome of their brother ſocieties, were reſolved to make 
the maſt of their property while they had it; and there- 


fore granted long leaſes to their friends, and their former 


flees, FRE ſtat. Ju mens VI c. 13. for the 3 
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Aſſignees of an old defect in the law, and to include alſo eommon 
 Fevesfions. | 


0 =. of monaſteries, amongſt other regulations on this heat 
4 „had declared all leaſes void, if made within a year befofi 
 EDW. VI. the beginning of that parliament ; with a - proviſo, th; 


«$404 ＋ where the leſſee was at the time in poſſeſſion under a forme a 
leaſe for years, there the ſecond, if made for that time f 
or more, ſhould be good for twenty-one years. The ea 


of Fulmer/tone verſus Steward aroſe upon this proviſo 
and many others of the fame kind were agitated in the 
two reigns ; but as the ſubject of them was temporar 
they faraith no enquiry that can . che curioſity « th 
modern lawyer. 25 
ANOTHER prov:{ion, occaſioned by the Abladen 8 
monaſteries, had a greater and more laſting influence 
The ſtat. 31 Hen. VIII. c. 13. abovementioned, had per 
mitted the king to take advantage of all covenants ani 
conditions to which the religious ſocieties had been parties 
and which it was convenient ſhould go to the crown along 
with the reverſions which were given to it by parliament, 
But this benefit not extending to the king's patentees 
and grantees, the parliament took it into conſideration, 
and by ſtat. 32 Hen. VIII. c. 34. gave the ſame power 
to them: this was thought a good opportunity to correct 


perſons as well as the king's grantees. It was ac- 
cordingly permitted to all grantees of reverſions to avail 
themſelves of covenants made to their grantors ; and leſſees 
in the ſame manner were meant to have a reciprocal claim 
upon ſuch grantees, as they before had on their leſſor. But 
this was done in ſuch an obſcure way, that it was difficult 
to fay, whether the whole benefit of the act was not con- 
fined to grantees of the king, and of abbey-lands. This 
doubtful wording of the act gave occaſion to the caſe of 
uy verſus , Where this matter was ny canvaſſed, 


= and 3 Ph and Ma, Pd. 102. 


and 
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{it was reſolved by all the judges of the common-pleag, 
at the act extended to all grantees of reverſions; 3 a con- 
uction which it has borne ever ſince. 

THE rules that had been long laid down, and adhered 
for the government of limitations in remainder, had not 
preciſely defined the boundaries of theſe eſtates, bur 


hea 


defor | 


defs diſtinctions. This may be ſeen by the diſcuſſion 
hich was raiſed in Colthirſt verſus Bejuſbin, where a limi- 
tion that ſeemed to be well ſupported by the example of 
mer times, was conteſted with ſome ſhew of reaſon and 
w. It was a leaſe from a religious houſe to a man and 
js wife for their lives, remainder to A. their fon for his life; 
dif he died during the life of the huſband and wife, then 
mainder to B. another of the ſons for life, / ipſe vellet 
wabitare, &c. which was a common condition in the 
aſes of eccleſiaſtical perſons, who in this manner pro- 
ded not only for keeping their poſſeſſions in tenantable 


ich was incumbent upon churchmen in all inſtances, 


hich. was one rings conſideration of gifts in mort- 
Dain.” 

THE e raiſed to this remainder to B. were 
teſe. It was ſaid, that a remainder could not commence 


ees 
im n condition; becauſe if ſo, it would not paſs at the firſt 
ut Wicry, which was required in every remainder. Again, 


t was incompatible with the preceding eſtate; for if it 
ras to commence then, namely, when the eldeſt ſon died 
ore the huſband and wife, it muſt, in taking effect itſelf, 


ontrariety that the law ll not ſuffer. Theſe ſeem to 
e the chief points relied on, and theſe were ſuppoſed to be 
nctioned cis the n of e caſes. But all the 


judges 


at on ſome occaſions arguments were found to diſpute 
heir authority, or at leaſt to weaken their operation by 


der, but likewiſe bound their tenants to perform a duty 


mely, to preſerve ſome appearance of that hoſpitality | 


troy the particular eſtate; which was a repugnancy and 
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dition that if he in remainder do not ſuch an act, the re 


of the leſſor till J. was dead, and then it paſſed by virtue of 


Conditions and 
| limitations. 


the principles of law already eſtabliſhed : they denied, firf 


which proves that a freehold may, by agreement at the tin 


facto. Thus, if a leaſe for life is granted, with remainder te 


not do ſuch an act: but here the words only limit the 


ſtranger; which is not a condition, but a limitation. The 


HISTORY OF THE 
judges of the common-pleas were clear that this Was 


good remainder. NS 
Try ſaid, this remainder was perfeQly agrecable = 


that a remainder ought to paſs out of the leſſor preſently 
for if I make a leaſe for years remainder for life, upon con 


mainder ſhall be void ; here before the condition broken 
the remainder is good; but when the condition is broken 
the remainder is out of him, and paſſes again to the lefſor 


of the livery, paſs from one to another by matter ex 55 


the king, and livery of ſeiſin is made, the remaindet 
does not paſs till the deed is inrolled. In Pleſſington“ 
caſe, in the time of Richard II. & where one condition was 
that if the leſſor died within the term, the leſſee for years 
ſhould have the land for lite, the condition was held good 
So in the preſent caſe, the remainder to B. did not paſs out 


the original words annexed to the livery. . But it was not 
to take effect till after the death of the huſband and wife, 
for that is the plain and obvious ſenſe of © then ;” and 
they agreed, that if it was to be conſtrued in the ſenſe given 
by the counſe], the remainder ſhould be void. 

IT was ſaid by Hinde, juſtice, that this N did 
not depend upon a condition, as had been argued, but on 2 
limitation; for the words to make a condition are ſuch as 
reſtrain the thing given; as upon condition that he ſhall 


time when the remainder ſhall commence, and no ways 
reſtrain the thing. The common caſe of an eſtate tail 18, 
that if the donee die without iſſue, it ſhall remain to a 


k 6Rich. II. Fitz, Quid juris 20. 


„„ —_ 
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%/Juſtice Montague agreed with him entirely in this CHAP. 
lea; and added, that whether it was called a condition or 
nitation, yet he thought the remainder good; for the EDW. VI. 
bwful owner of land, he contended, might give it to what F 4 1 — Log 
xrſon, at what time, and in what manner he pleaſed, fo 

z it was not repugnant to law; and this in queſtion he 

tought perfectly agreeable to ancient and modern prece- 

lents. Of the former kind, he quoted one of thoſe common 

ales in the reign of Edward III. where, for the aſſurance of 

jlefſee for years, it was uſual to make a charter of feoff- 

nent on condition that if the leſſee was diſturbed in his 

zrm, he ſhould have the fee. And he called to their mind 

icaſe which was mentioned in the reign of Henry VIII. 

of a fine to paſs lands in tail, with condition to bear the 

conuſor's ſtandard ; and on failure, that the land ſhould 

main to a ſtranger l. He ſaid, he was counſel in that caſe 3 

ad though Fitzherbert expreſſed ſurprize at a fine being 

kvied on condition, yet the remainder was not conſidered 

s any thing remarkable. He was of opinion, that the 

remainder in the preſent caſe did paſs out of the leſſor at 

hetime of the livery, although it did not veſt in B. till the 

leath of A.; and he held it in abeyance until the per- 

formance of the condition, upon the poſſibility that it might 


Vas 


id 

de performed. Thus if land was given to a married man 
nnd to a married woman, and the heirs of their two bodies, 

| the fee tail paſſed out of the donor immediately by reaſon 

d Y 5 8 | : 

1 of the poſſibility that they might marry; and in the 
nean time the inheritance was in abeyance. In the 

N ame manner, he faid, the remainder here was in abeyance, 


ill the event on which it was limited, had happened. 

Upon ſuch reafons, the judges agreed in holding this to 
be a good remainder n. The arguments and adjudication 
en this occaſion tended to ſet in a better light the learning 
of remainders depending on a contingency ; and the di- 

vid. ant, 336. ® 4 Ed. VI. Plowd. 23. 
ee Ts 
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CHAP. Pinion between a condition and a limitation afforde{ bo 
2 85 new idea, which was afterwards made great uſe of, in thi... 


DW. VI. conſtruction of reſtrictive Clauſes i in deeds and deviſes ' 


PHILIP and | 4 | 
MARY. Kn 4 
WHraTEveR doubts. might be entertained on condi: 


tions that were deſigned by the parties to operate In 
deſtruction of eſtates, there was one condition c 
ated by the legiſlature, which infallibly annihilated air: 
_ eſtate, whether for life or entail, and gave a right of ent 
to the perſon next intitled in remainder or reverſio 
This was the alienation of a woman who had an eſta 
from her huſband, which by ſtat. 11 Hen. VII, i 
duced a forfeiture. A caſe came before the court of com 
mon-pleas in 4 Ed. VI. which gave occaſion to this ſtatu 
being fully examined and explained; and as it contain 

| ſome argument upon the new learning of uſes, it is on th: 
account deſerving of notice. This was J/imbi/h verſu 
df Talbois, where a feoffment had been made by ſir Georgi 
= | 1 albois to the uſe of himſelf and wife in ſpecial tail; aftet 
= which came ſtat. 27 Hen. VIII. They had iſſue Thom: 
8 | and William; and then fir George died. Thomas diec 
leaving iſſue Elizabeth, who married to Wimbiſh. After 
_ wards William by covin with his mother lady Talbois 
brought a formedon in deſcendre againſt her; ſhe appeared 
at the firſt day, and William recovered by nient dedire: 
upon this Wimbiſh and his wife Elizabeth, as heir to 

| George, entered by virtue of the ſtat. 11 Hen. VII. c. 20. 


IT was contended that this entry was not lawful, for 
ſeveral reaſons. They ſaid, that lady Talbois did not 
hold ſuch an eſtate as was deſcribed by the act; for, by the 

firſt branch of the act, ſhe ſhould have an eſtate in dowet 
for life, or in tail jointly with her huſband, or ſolely to her- 
ſelf, or to her own uſe in any lands, tenements, or other he- 
reditaments, of the inheritance or purchaſe of her huſband. 
Now, admitting her to have an eſtate tail jointly with her 


* they faid i it was not in lands, but one os in we : and 
thoſe 


ENnGLisH LAW. 


boſe were two different things: Again, it was not of the 
nheritance or purchaſe of the huſband, for the 1% was 
ther; being a new thing, not in being before, and ſo ne- 
er in the huſband ; ſo that ſhe was not within the firſt 
ranch. © The ſecond brancli ſpeaks of the like eſtates 
hen they came from any ariceſtor of the huſband, which 
ras not pretended to be the caſe here. And the third 
ranch is, where the eſtate comes by any petſon ſeiſed to 


as not within this branch, for the uſe was appointed by 
the huſband at the time of the eſtate of the feoffees, there- 
fre ſhe could not claim from them: It was concluded, 
herefore, that lady Talbois not being within the terms of 
e act, no forfeiture could enſue. F urther, they contend- 
ed, that admitting ſhe was; yet the heir in her life-time 
tould have no right to enter ; for the conſtruction of the 
two clauſes relating to the forfeitute was, that the recovery 
n caſe of tenant in tail was merely void, and that the iſſue 


I „ — * 4 


remainder, mi * enter im adi: 


Tee were the points upon which it was endeavoured, 
ingeniouſly enough; to take this cafe out of the ſtatute 3" 
but it was held by the whole court of common-pleas, that 
this caſe was within the words of the act ; and if not, that 
it was at leaſt within the equity of it; and that the entry was 
awful immediately, in the life of the tenãnt in tall. 


As to the firſt point, whether cęſtui que ie 5 was within 
the act; it was adrnitted by Hales, juſtice, that an eſtate 


5 in uſe is mentioned but once in the premiſes of the ſtatute, 
nd. WM to berſelf or to her owl wſe ; but if that clauſe ſpeaks 
her en of e Hui que ufe, and what follows relative to reco- 
and eries had againſt women, or any ſeiſed to their uſe, i is * 
ol Vo. IV. „ LI 


ſhould enter as if no recovery had been ſuffered, after the 
leath of the tenant; for then, and not till then, had an | heir | 
any right. or $56 ; and it was only whete the woman was | 
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te uſe of the huſband or his anceſtors ; and they ſaid, ſhe' | 
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pt Nb : to be referred to that, it could not * denied but the pre 

eat caſe was clearly within the words of the ſtatute. [ti 

| . EDW. ; ai to be obſerved, ſays he, that this act was made within fifteeq 

MARY, years after. ſtat. x Rich. III. which makes the acts 0 

ceſtui que uſe binding on his feoffees ; and perhaps ſome o 

the makers of that ſtatute were alſo at the making of ſta 

11 Hen. VII. and muſt have conſidered the effect 

the ſirſt ſtatute, by which a recovery was good only during 

the life of tenant in tail: and ſo, if ſtat. 11 Hen. VII. di 

no more than make the recovery void againſt the iſſue, j 

would provide only for that which needed no proviſion 

The ftatute muſt be deſigned to make that unlawful whid 

was lawful before; and as it was meant to have this e 

fect with regard to a tenant in tail in poſſeſſion, it w: 

| | equally reaſonable, becauſe it was in equal miſchief, that 

_ | ſhould be conſtrued to have the fame effect againſt ceſi 

ol. | | gue uſe in tail. This latter conſideration had always bee 

a reaſon i in our law for extending a ſtatute by equity to ſuc 

= caſes as were not within the letter of it. Of this the 

'F were many examples. Thus, the ſtat. Marlb. c. 6. thi 

[| it ſpeaks only of eſtates for years and feoffments, yet is co 

| ſtrued to include a gift for life, or in tailto the iſſue, for 

| purpoſe of defrauding the lord of his ward. The ta 

* de donis ſpeaks only of three eſtates tail, but has been ex 

tended to many others. Stat. Weſtm. 2. c. 3. which di 

rects him in reverſion to be received to defend a ſpit, h 

been conſtrued to include thoſe in remainder. An actic 

; of account given by ſtatute to executors has been extend 

to adminiſtrators *; and many other inftances were giv: 

of {tatutes conſtrued by equity. From all this it ap 

1 | peared, that a lixe grievance thould by quiy? be taken! 
i F = 5 be within the purview of the act. | 

In all this the chief juftice . concurre 

with _ to the . of the 1 which eue it 60 


* 


— > Plowd.. 53. 
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ak the inheritance or 8 of the huſband, he ſaid, that 
being ſuch as the heir might inherit, was the true legal idea 
of an inheritance : and he treated with contempt the diſ- 
uinction made between an inheritance and purchaſe, which 
had been quoted from Britton, whoſe book he ſaid contain- 


me 0 
0M! many errors. For himſelf, he profeſſed to follow 
* Littleton, which he ealled the trueſt and ſureſt regiſter of 


he grounds and principles of our law; and Littleton ſays, 


ring 
. 4 hat not only what a man has by diſcent, but alſo what he 
1e. by purchaſe, is an inheritance. Thus, he concludes; 
ee words of the ſtatute are ſatisfied z for ſhe has an eſtate 


n an hereditament ( namely, in a uſe) jointly with her huſ- 
and, to her own uſe, of the inheritance of the huſband; 
yhich is all required by the firſt disjunctive ſentenee of the 
tatute. 

Bur if 1 was not within that, ſle was withia the {e- 
ond disjunctive ſentence, or given to the huſband and wiſe 
tail by any perſon ſeiſed to the uſe of the huſband * for the 


ere ſciſed to the uſe of the huſband (the huſband and wife 
ach having the entire uſe, for there are no moieties be- 
een them), and the feoffees were the donors of the 
ee, after the execution of the poſſeſſion to the uſe by 
at. 27 Hen. VIII. for the parliament could not be ſaid to be 
e donors, the act being only the conveyance of the land 
om one to another. He ſaid; it had been long ſince held, 
bere ceſtui que uſe and his feoffees joined in a feoffment, 
it it ſhould be conſtrued to be the feoffment of the feof- 
; for they had the greateſt authority to give it, even 
er the ſtat, Rich. III.» So if one who was ſeiſed in 
and one who had nothing in the land, joined in a feoff- 
nt, it ſhall be ſaid to be he feoffment of him who has 


ht, and the confitmation of the other. Thus, he con- 


: „ M. 21 Hen. VII. 32. pl. > | 
— | Feoffess 


offees being ſeiſed to the uſe of the huſband and wife; 


ded, it ; thould here be faid to be the feoffment of the 
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thought a repugnancy to ſay he was a donor to himſelf 
and therefore the feoffees more properly were the donors 
and then the whole of the ſtatute was ſatisfied. However 


Of feoffees to a 
ule, 


feoffees by parliament, and the aſſent and confirmation 5 


the donor of it. Thus, the feoffees were the donors ; bu 


he ſaid it was for the benefit of the common-weal, and i 


ſtrued by equity, reſtrains, and is penal to ſomebody ; an 


to a uſe, this proviſion would otherwiſe have become almo 
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all others; and if it was conſtrued otherwiſe, it would þ 
attributing to the ſtatute the power of doing wrong to th 
feoffees, by taking a thing from them and making anothe 


if they were not, yet ſir George was, unleſs it ſhould | 


if this caſe was not within the words, he agreed with 
other judges in thinking it within the equity of the ſtatute 
and to obviate the objection, that the proviſion being i 
reſtraint of the tenant in tail ſhould be conſtrued trial 


advancement of juſtice ; and every ſtatute which is con 


he ſeemed to think the rule of conſtruction was to tur 
on the ſtatute being beneficial to the greater number b. 

THovcH no judgment was here given, it was of grea 
importance that the judges concurred unanimouſly in 
ſolemn opinion to bring this caſe within the terms of th 
act; for, ſince moſt eſtates in the kingdom were conveye 


wholly abortive. The anxiety they felt to compaſs the 
by a literal conſtruction, led them into ſome ſubtlerch 
and refinement ; and though there can be very little doui 
what the makers of the act intended, yet the wording of i 
being liable to ſome cavil, it ſeemed a ſafe and —_— c 
| ſolution to ſupply the defects of it by equity. the 
Ix theſe two reigns ſome deciſions were made on uſeYM::; 

| which tended to ſhew the effe@ the late ſtatute had unoMii; 
them. It ſeemed a doubt, when that ſtatute had ordaine Man 
that ce/tui que uſe ſhould thenceforward be ſeiſed of ih on 


land and freehold, as he before was of the uſe, whether an 


» Plowd, 42. F 
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til of the freehold remained in the feoffees. The courts C HA x. 
k:med inclined to think the feoffees ſtill poſſeſſed of the 1 
ame eſtate and power they had before the act; ſo that EDW. VI. 
boch the cgi gue iſe and the feoffee having a frechold, P 51K 1 * 
nd both having an equal power over the ſame freehold, a 
the difficulties of that ſort, which were experienced after 
he ſtat. 1 Rich. III. were felt after the ſtat. 27 Hen. VIII. 
Tx following are ſome inſtances where this point was 
(bated. A man made a feoffment in fee to the uſe of 
V and his heirs, till A. paid 40l. to W. and then to the 
uſe of A. and his heirs, A. paid to . the 40l. There was a 
difference of opinion as to the concluſion to be founded 
m theſe facts. Some ſaid, that if A. entered, he would 
become 7þſo fatto ſeiſed in fee ; for V. being ſeiſed in fee 
by the ſtatute of uſes, 4. would be able to diveſt that fee, 
nd transfer it to himſelf under the condition of the deed. 
Others, on the contrary, were of opinion, that the payment 
and entry of A. had no effect without an entry by the 
koffees. Between theſe two opinions Brooke has ſtruck 
out a middle courſe, as an expedient to falve difficulties : 
he thought that it would be beſt for A. to enter in the name 
of the feoffees, and then, qudcungue vita data, the entry 
muſt be good, and he would become ſeiſed according to 
the terms of the deed. To this he added, that a uſe might 
change from one to another by ſome act or circumſtance, 
er pot facto, as well ſince as before the ſtatute 4, 
ANOTHER queſtion aroſe reſpecting the intereſt of feof- 
fees, in the caſe of Stephen Davis, A tenant for life, and 
the tenant in tail next in remainder in uſe, had levied a fine 
o the land, which had afterwards been conveyed to the 
king; the feoffees to the uſe preſented a petition of right: 
and here two points were made in arreſt of judgment 
on the petition. Firſt, that the fee ſimple of the uſe was le- 


rally — by the fine, and was now inthe king; 13 


2 6 Ed. VI. New Caſes 136. | 
= Wie if 
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1 if it was the caſe of a common perſon, he could not enter ; 
becauſe not being ſeiſed of a fee ſimple, as he was be- 
EDW. VI. before the alienation, of what eſtate could he be in? Se- 
a . 1 * condly, they ſaid that all intereſt and right of the feoffees, 
ö which was not to their on uſe, was taken away by the ſta- 
tute. There does not appear to be any deciſion of theſe 
points at this time; and it will afterwards be ſeen, that 
all theſe poſitions received ſome qualification. 
Covenants to TRE rigid opinions maintained in the laſt reign non 
wle ales covenants to convey uſes, were beginning to be ſomewhat 
tempered. A queſtion aroſe upon a covenant of this ſort 
in the reign of Philip and Mary. Sir Thomas Seymour, the 
lord-admiral, who was attainted in the laſt reign, had co- 
venanted and granted to one Andrew, in conſideration that 
the faid Andrew had conveyed, after his death, divers 
lands in fee ſimple to the faid fir Thomas, that he would 
Jevy a fine to certain perſons of lands whereof the ſaid ad- 
miral was then ſeiſed, to himſelf for life, remainder to the 
ſaid Andrew in tail. No ſuch fine was levied; and it now 
became a queſtion, whether the covenant of itſelf had 
changed the uſe, It was debated at Serjeant's-Inn ; and 
it there appeared to Bromley the chief- juſtice, Portman, 
Brown, Sanders, Brocke chief-baron, Whiddon, and Griffin 
the attorney, and fir James Dyer, that no uſe could be pre- 
ſently altered by this covenant ; for it was future, and 
the covenant could not now by any poſſibility be performed, 
But they, in a manner, agreed that if I covenant in conſ- 
deration of marriage, or for a ſum of money paid to me, 
that A. ſhould have certain lands, this would change the 
uſe preſently, becauſe there the eſtate was not to be made 
afterwards, as in the caſe before the judges. It was alſo 
agreed, that if ceſtui que uſe willed that his feoffees ſhould 
make an eſtate to J. S. in tail or in fee, and then died, yet 
the uſe would be completely changed before the — was 
actually executed by the feoffces *. 
7 7 Ed, VI, Dyer 88, 109, 21 Mar, Dyer 96. 41. 
| Os |  Tuazs} 
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TRESE conce Hong were a ſufficient foundation for the 


made that the fon of A. ſhould marry the daughter of B. 
MW for which B. ſhould give to A. an hundred pounds; and A. 
of. MI covenanted with B. that if the marriage did not take place, 
that! then A, and his heirs ſhould be ſeiled of certain lands to 
WH tic uſe of B. and his heirs quouſque. A. and his heirs or 
executors repaid the hundred pounds: after this B. died, and 
7 bmething happened to prevent the marriage taking effect; 

ſo that it became a queſtion, whether the uſe was changed 
by the above covenant, And it was held, that the” uſe was 
executed by the ſtatute in the heir of B. notwithſtanding 


3 B. was dead before the refuſal of the marriage ; for the 
ers Ml covenant bound the land with the uſe in the life of B. 
uld A COVENANT was made upon conſideration of love, fa- 
id. MJ four, and other goed conſiderations, to ſuffer a recovery to 
e fr Anthony Wingfield, to the uſes mentioned in a deed ; 
WM which uſes. were contained in a clauſe, wherein the ſaid 


ir Anthony covenanted and granted for himſelf and his 
heirs, that within eight months after the aſſurance ſo made, 
be would make, or cauſe to be made, an eſtate to his own 
mother for life, remainder to himſelf and his wite in ſpecial 
tail, remainder to his wife in fee. A recovery was ſuffered, 
but no eſtate made by fir Anthony; and it became a doubt, 
whether the uſe was changed by the deed, and the operation 
of the ſtatute upon it. And it ſeemed to the two chief- 
juſtices, juſtice Stamford and fir Fames Dyer, that no uſe 
was Changed by the indenture and recovery only, without 
a eſtate being properly executed; for if ſo, a conſtruction 
o Wl of iaw would be allowed which might make it impoſlible for 


d the covenantor to perform his covenant : they not only 


t beld no uſe to be changed under the ſtatute and the deed, 
but they alſo added, that no ſubpœna would lie to compel 


: 3 Mar. New Caſes, 137. 
L14 fir 


E. ſuperſtructure that was afterwards raiſed upon them. Two 
ge. WM jears after the following caſe happened: A covenant was 
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ener ſir Anthony to carry it into execution, becauſe there way 
a remedy at common law by adion of covenant *, 


EDW. VI. 5 
PHILIP and Ir was not only in the inſtance of theſe covenants that 


"MARY, the courts of common law entertained ſcruples of allow 
„ning a uſe to be. conveyed, where a plain and obvious in 
| tention of the parties to raiſe a uſe was diſcoverable from 
24 the tranſaction and terms of the deed; but we have ſec 
in the former reign, where it was directed that the feoffec 
ſhould take the profits: and pay them over to another, that 
the} judges held this not to be a uſe executed by the ſtatute 
in the perſon to whom the profits were to be paid*. The 
_ judges did not then go ſo far as they « did on the preſent 0c 
caſion, and declare a no ſubpana would lie. It muſt be 
confeſſed, that the preſent is not fo ſtrong a Caſe as the 
former; this being an executory covenant, and, as ſuch 
plainly within the rule which had been laid down upon that 
head, in the repeated deciſions of this and the former reigns 
* | However, it will be ſeen, notwithſtanding the court 
| Biignoftruſts. of chancery might at this time join with the courts of law 
| | | and deny relief in theſe executory covenants, that in after 
times perſons were enabled moſt completely to ſubſtan 
tiate theſe claims in ny as erufts which ought i in con 
{ci ience to be fulfilled. | 


THe like 8 may be made on a deciſion i in th 
latter end of Philip and Mary. It was reſolved by the 
whole court of common-pleas, in the caſe of Jane Tyrrell 
that a uſe could not be limited on a uſe. Fane Trrell bars 
gained: and ſold land for a ſum of money, habendum to tlie 
{| bargainee and his heirs for ever, to the uſe of the bargainol 
DE: Jane Tyrrell, for life, and after her deceaſe to the bar 
| gaince in tail, remainder to the uſe of the heirs of the bar 
gainor in fee. It was objected, that the uſes beyond the ha 

' bendum were all void and impertinent ; 3 for a uſe coulc 
by ED not be reſerved, or raiſed out of a uſe 3 and by the naturd 


— 


— — " nas . Ä — 
— 
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of this conveyance, by bargain and fale, a aſe was firſt 
transferred to the bargainee, before any freehold or inhe- | 
ritance was veſted in him by the enrollment, The court EDW. VI. 
had before conceived ſome doubt, whether all the uſes be- 2 1 
yond the firſt were not mere nullities ; and now it was ſo „ 
achudged by Sanders, chief-juſtice, and the reſt of the 

court *. Here was another occaſion for the aid of a court 

of equity to, temper the conſtruction of the courts of com- 

mon law. In this manner, after the making of the ſta- 

tutes of uſes, did the ſtrictneſs of the judges, in conſtruing 

thoſe. conveyanges, drive uſes back into the courts of 

equity. The chancery once more, as in the reign of 

Henry VI. took up uſes where the common law rejected 

them 3 and all ſuch uſes, with moſt or all of their conſe- 

quences, became peculiar objects of that court's juriſdic- 

tion, under the idea and conſideration of truſts; which 

ought, in conſcience, to be eſtabliſhed and fulfilled, tho? 

they were not wholly conſonant to * rules and courſe of 

the common law. n | | 

Ir ſeemed to be in conſequence of the ſtatute of uſes, 

that the judges agreed to confider a recovery where a ceſtui 

que uſe in tail was vouchee, to be a ſufficient bar of the iſ- 

ſue ?, As the ſtatute had put the ceſtui que uſe in com- 

plete ſeiſin of the freehold, he was in the condition of 

ether tenants in tail, and entitled to every advantage 2 

which a recovery c could furniſh for diſpoſing of his eſtate. 
NoTwWITHSTANDING the determination in the reign of 

Henry VIII, that no remitter was worked by the execu- 

tion of the poſſeſſion to the uſe , this point was brought 

forward again, and argued in the court of wards, in I and 

2 Phil. and Mar. in Townſend's cafe. There * Roger 
Townſend being ſeiſed in tail in right of his wife, made 

a feoffment to the uſe of himſelf and his wife for life. Up- 8 
on the occaſion of © one of Roger” s deſcendants leaving a. 


N and N. Dyer, 155 20. 2 Vid, ant. 359, 350. 
Ed. VI. New Cales 237. TN 
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mitter by a uſe. 


ſeſñon would have paſſed by the feoffment, and the remit- 


which her huſband had taken from her, was the ſtatute of 
uſes; and in whatſoever manner the ſtatute gives her the 
* ſo it ought to be adjudged to her, notwithſtand- 


ſtatute, and then comes the remitter ; for they repeated that 


in 29 Hen, VIII. was a diſcontinuance to the wife, for the 
purging whereof ſhe was driven to her cui in vitd, and 
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C — his death a minor, an office was found, and amongſt other 
: things, the jury found that the wife was in her remitter. 
0 _ VI. It was argued in ſupport of this verdict, not as in the for- | 
HILIPand 
MARY. mer caſe, that the remitter was wrought by the ſtatute | 
5 but that it was a remitter before the act, and the act ought 
Whether re- 


to be no hindrance to it now. They ſaid there were twg 
clauſes in the ſtatute of uſes ; the firſt of which diveſts 
the eſtate out of the feoffees, and gives it to the ceftui que 
uſe in the ſame quantity the feoffees had it; the other 
veſts it in ſuch quality as ceſtui que uſe had the uſe. 80 
that notwithſtanding the ſtatute put the eſtate in the wife 
according to the quantity and quality of the uſe, yet when 
it came to the wife, they ſaid, the poſſeſſion was after. 
_ wards changed by reaſon of her former right: for though 
the ſtatute gives the ſeiſin in the ſame quality as the uſe, it 
does not ſay it ſhall continue fo ; the ſtatute relating only 
to the firſt conveyance, not to the continuance of the 
uſe. For ſuppoſing the wife had been infeoffed, the poſ- 


ter come afterwards ; ſo here the poſſeſſion is given by the 


the execution of the uſe ought not to hinder the remitter. 
Bur it was underſtood in a different manner by the 
other ſide, and was accordingly ſo decreed by the court of 
wards. They ſaid that the feoffment made by the huſband 


could not avoid it by entry, as ſhe might ſince ſtat. 32 
Hen. VIII. c.28*. And when ſhe had an action given her 
to recontinue the poſſeſſion, which ſhe waived, and came 
to the poſſeſſion by other means, ſhe ought to take it with 
ſuch appendages as the law limits to thoſe means, and no 
otherwiſe : the means by which ſhe came to that poſleſſion, 


ho 


Fi. ant, 233. = 
ing 


ENGLISH LAW. 
ng ſhe is a feme covert ; ; for neither coverture nor infancy 
are excepted in the ſtatute. Now the eſtate limited in 


for. ie to the wife was only for life jointly with her huſband ; 
utc nd as by the ſtatute ſhe could only be in ſuch ſeiſin of 


uot he land as ſhe was of the uſe, therefore ſhe could not be 
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 twoMfiſed in tail. Again, the clauſe of the ſtatute which limits 


velts the ſeiſin to be according to the quality, manner, and 
14 rm of the w/e, will not ſuffer the wife to be remitted ; 
cher | 


have the land as a purchaſer. But if ſhe was adjudged in 
her remitter, ſhe would be adjudged in by deſcent, which 


negative; namely, that the eſtate can take effect in no 
ther poſſible manner. 


only Tax v held, that if the firſt poſſeſſion did not work a re- 


. nitter, there never ſhould be any, where the entry of the 
N rarty was taken away. But they ſtated this difference; 


N if a diſſeiſor made a feoffment in fee to the uſe of the diſ- 
"My ſeiſee, and afterwards the diſſeiſee entered, there he ſhall 


not, but was in poſſeſſion only by virtue of the ſtatute ; and 
when he enters he is adjudged in, not in reſpect of the ſta- 


caſe, the entry was taken away by the diſcontinuance ; ſa 
bat if the firſt eſtate did not remit her, her entry or con- 
nuance afterwards could not. They reminded them, 
that when the ſtatute of uſes paſſed, there were many 
etui que uſe in fee, who had a right of eſtate tail; and 


2 hen the poſſeſſion was conveyed to them by the ſtatute, 

* it was the opinion of all the judges that they were not 
5 thereby remitted ?. 

of Tavs it was held very early after the ſtatute, that execu- 

* ion of the poſſeſſion to the uſe did not work a remitter. The 

—_ I. ant. $27, 


counſel 


for ſhe had the uſe of a new purchaſe ; therefore ſhe muſt 


would be contrary to the ſtatute : and the affirmative words 
of the ſtatute muſt, as in all acts, be conſtrued to imply 


tute, but in reſpect of the diſſeiſin. But in the preſent 


be remitted by his entry, though before his entry he was 


PHILIP and 


dr jointares 
will bar dow er. 


HISTORY OF TH E 


counſel i in the preſent caſe ſeemed to be aware Dy this ; and, 
not venturing now, as in the reign of Henry VIII. to argue 
the contrary, they were content to admit ſuch adjudica. 
tion to be right : but they contended further, that if the 
ſtatute did not give, it ought not to hinder a remitter, 
The above reaſoning, however, of thofe who were againſt 
the remĩtter, went the length of ſaying, that no remitter 
could be worked in ſuch cafe where the entry was taken 
away. Yet the decree went no further than to ſay, gene- 
rally, that the wife was not remitted by force of the uſe, and 
the execution of the poſſeſſion by the ftatute ®. 
Tux clauſe in the ſtatute of uſes wary to id 
was another new ſubject of judicial diſeuſſion. The ſta- 
tute is particular in deſcribing what eſtate ſhall be allowed 
a fufficient bar of dower. But we ſhall ſee the courts went 
further, and admitted many others, as within' the equity 
of the act. No deciſion upon this part of the ſtatute'in 
the reign of Henry VIII. has come down to us, unleſs! 
that may be called one, which is reported on the will of 
WWhorewood, the attorney- general. J/horewoed left eftates 
of the value of 3601. ; of which, to the amount of 60]. his 
wife was joint-purchafer with him : by his will he declared 
that his wife ſhould have, during her life, a third part of 
all his lands and tenements, together with thoſe ſhe had 
in jointure, to be aſſigned by his executors, F it was not 
. cortrary to law. The widow refuſed her jointure of 60l. 
and demanded 220). as the third part of the whole, in light Ml © 
of a legacy by the will; and alfo 801. as a third of the reſi- Ml * 
due for her dower. All this appeared in the court of Ml © 
wards ; but no regular deciſion ſeems ts have been made 
upon the point of law; for we are told it was by agreement N 
decreed and ordered, that ſhe ſhould have the legacy of * 
$2C}. and 30l. of the reſiduè it in lieu or her dowers : : ſo f. 


—— _—_ — — — 


nd Ph. and Ba. Plowrd, 117 * How: vm. ren, 6, 31 
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that this caſe proves nothing. But it is ſaid, that in a ſi- 


milar caſe in 5 Ed. VI. where a manor was deviſed to en- 


urge the wife's jointure, and ſhe relinquiſhed her jointure, 
it was determined ſhe ſhould not have the manor ; 
cauſe, as it was given for enlargement of her jointure, the 
intention of the teſtator could not be fulfilled. 


RESPECTING the nature of the eſtate given in jointure, 


we find it laid down poſitively er juſsitiarios in b Ed. VI. 


that wherever a man makes his wife joint-purchaſor with 
him, after the coverture, of an eſtate of freehold {except 


it is in fee- ſimple) it ſhall bar the dower, if ſhe agrees to 
it after his death. A fee- ſimple would not anſwer, be- 
cauſe it was not named in the act; and further, they 
held a deviſe of land to the wife was no bar of dower ; for 


that was a benevolence, and nota jointure®. It was agreed, 


that any joint- eſtate of freehold was ſufficient, though not 
named in the act : and in conformity with this opinion, 


it was decided the caſe of the ducheſs of Somerſet, in 


the beginning of the next reign, that an eſtate to a man 
and his wife, and the heirs male of their bodies, was a 
good jointure : and yet that is not one of the five eſtates 
mentioned in the act; and the ducheſs had there brought 
a writ of dower, under the idea that ſuch an eſtate v was no 
. | | | 


THE remblunter of OY we have to add of the deci- 
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ſions of courts during theſe reigns, will relate to the na- ap 


ture and conduct of certain actions, and the alterations 
that took place in criminal proceedings. Hitherto we have 
conſidered actions upon the caſe as ſupplying the place of 
ſeveral ancient writs. In the laſt reign, there is an inti- 
mation of one being uſed inſtead of the action of debt, in 
matters of ſimple contract: this was called an a unit, 
Arms the eee of an aſ/ſumpiion or promiſe made by 


8 Dyer 61, 55 in the notes. | £ 1 Mar. Dyer, 96, 42, and 975 48. 
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fon, or an action of trover ; that is, grounded upon a ſup 
poſed trover by the defendant of the thing demanded, and 
converting it to his own uſe. | 


books, is in the fourth year of Edward VIS. Again, in 


and as if it had not been long, or not generally, in uſe: 


it, aud converted it to his own uſe, upon which the actio 
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the defendant, for the breach of which the action was brought 
We ſhall now ſee this liberal action applied to another ob- 
je& with the ſame ſucceſs. It was as deſirable to deri 
ſome action in the room of detinue, as it had been to ſub 
ſtitute one in the place of that of debt; the wager of lay 
being a legal method of defence in both. We intimate 
in the laſt reign, that a new writ to this effect had bee 
made *. We have now authority to ſpeak more particular) 
of its nature. A writ upon the caſe had been framed 
which ſurmiſed, that the plaintiff being poſſeſſed of the 
thing in queſtion, loſt it; and that the defendant foun 


accrued, This, from the ſuggeſtion which gave the cus 
to the demand, was called an action ſur trover et conver 


Tre firſt action in this preciſe form, to be found. in out 


2 and 3 Ph. and Ma. ® there is an action of trover ; and 
from the kind of exceptions taken to the declaration, it 
ſhould ſcem that the action was conſidered as a novelty; 


though it muſt be allowed, that (beſide the caſe in Ed- 
ward VI.) the actions upon the caſe above alluded to, 
in the reign of Henry VIII. are very ſimilar to it. 


However, it was not till this period that this action was 


ſubſtituted in the place of that of detinue; which, from 
thencefor ward, became gradually leſs ſrequent. 

Tae manner of pleading to this new-aQtion of trovet, 
was framed like that uſed in the infancy of other actions 
upon the caſe. The plea was drawn ſpecially, pointing at 


ſome material allegation, as it was then concelyed, in the 
declaration ; 3 and ſo concluded either to the Saane ot the 


0 Bro. W Gas 115. vide ibid. 109. 


* Vid. ant. 385. u Pyer, 121. 14. 16. 
| country: 
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country The declaration in the caſe juſt beforementioned 
ras this: that the plaintiff was in poſſeſſion of a chain 
of gold, which he loſt ; and that it came by finding to the 
lfendant's hands, who ſold it, and converted it to his own 


modo et forma, as ſuppoſed in the declaration; and then 
concluded with an averment, and judgment of the action. 
To this the plaintiff demurred ; and it was held by the 
court, that the plea was good E; tho” it was ſaid, that it 
would have been better to have pleaded non culpabilis ; 
which would have anſwered, ſaid the court, all the misfea- 
ance alledged in the declaration. In like manner, in the 


for goods bailed to his * the converſion was tra- 


erſed. | 
Tux reaſon upon which this kind of e was 


d action of detinue. In an action of detinue, in 27 


poſſeſſion of goods by bailment, he was anſwerable upon 
e bailment merely; but if by inding, he was chargeable 
o longer than while he was actually in poſſeſſion of them: 


uggeſted, the bailment was traverſable: and it was the 
pinion of Shelley, that, by the ſame rule, the trover 


the action of troyer was grounded upon that of detinue, 


hould be copied from the ſame original. 

Taz debated queſtion *, whether affumsf t wiv lie 
wainſt executors, was again brought forward in 4 and 5 
Fh. and Ma. It then received a final determination in the 
armative 5 and that judgment has governed the courts 
erer ſince. This was in the caſe of Norwood verſus Read. 

Dyer, 121, 122. | Vid. ant. 380 | 

27 Hen. VIII. 13. 1 . 5 
W The 


ue. To this the defendant pleaded, by traverſing the felling 


bunded, we have before ſhewn, is to be looked for in the 


erefore, in an action of detinue, where a bailment was 


f * 
and the converſion was the ſame) was traverſable. As 


t was natural that fome of its e in e | 
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action in 20 Hen. VII. which was againſt an executor + 


Hen. VIII. ! it was held, that if a perſon came to the 


- 
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3 * * The phintiff there declared, that the teſtator, i in conſides 


- . 


| . utsfokv t ra 


_, marforrof ſo much money to him paid by the plaintif 

DW. 23, promiſed and aſſumed to deliver to the plaintiff, certait 
PHILJPand ties f 

M AR 1 Auantities of wheat at different days; that the teſtato 

_  putlived thegaſt day; and altho' the plaintiff was ready a 

8 the time and place agreed to receive the wheat and Ny 

for it, the teſtator did not deliver it according to his aſſump 

tion; nor did the defendants (to whoſe hands ſufficient of 

the teſtator's goods came to ſatisfy this and all other de 

mands) ſince his death, deliver it, but wholly refuſed 

This was the declaration; and to this the defendant 

counſel, relying on the laſt nme demurred ir 

aw. | 

IN ſupport of this Sinn, it was argued; that the 


aſſumption of the teſtator was no other than a ſimple cm 
tract; and if the executors ſhould be charged with it, o 
the ſame reaſon ſhould they be charged by every contrad 
executory, as well for debt as for other things; for eve 
contract executory is an aſſumpſit in itſelf. They Maid, | 
would be inconvenient to charge them as well by contra 
in pais, as by ſpecialties ; for of the former they could hay 
no knowledge. The court had direfed that precedent 
might be lacked for; many were found, and ſhewn to ti 
court: but the counſel for the defendants ſaid, that in: 
theſe the executors had pleaded in bar, and upon the ple: 
being tried for the plaintiffs, they had-recovered ; fo the 
cContended this proved nothing againſt them, for fliey ha 
demurred, and ſo brought the point directly in iſſue. The 
ſaid, it was adjudged in 13 Hen. VI. that if the executt 
pleaded in bar, where he might have waged his law, 
ſhould not have advantage of it in arreſt of judgment, 0 
in error; the preſumption of the law being, that 
executor is ignorant of the debt; but when he takes ups 
him the knowledge of it; by pleading in diſcharge thereof 

is reaſonable he ſhould loſe the favor the law intended him 


whereas by this ON they laid, they took ups 
them 
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5 


ide themſelves no knowledge of the contract, but prifycd the 
tiff benefit the law gave them on account of their preſumed 
tai znorance. Thus, not being within any of the prece- 


atoll dents, there was but one caſe againſt them, and that was 

dy fin 12 Hen. VIII. »; and there it does not appear whether 

0 pa the executors demurted, or not; and if they pleaded in 
umpMWhar, it was no more againſt the preſent caſe, than the 
nt o precedents beforementioned. But admitting judgment to 
dei laue been given on demurrer, they then alledged the opi- 


uſe non of Fitzherbert, in 27 Hen. VIII. who, as we have 
before ſeen, pronounced it not to be law. 

To this it was anſwered, that in this action of treſpaſs 
upon the caſe, the teſtator could not have waged his law; 
ind they contended it to be a rule of law, that where the 
conteſtator would not be allowed this privilege, the action 
yould lie againſt the executors. They ſaid it was not 
tra raſonable, if they had aſſets to pay debts and legacies, 


reſt of the goods to their own uſe, being only put in truſt 
for the benefit of the teſtator's eſtate: that the judgment 
in 12 Hen. VIII. being given by the court, was not fo 


They admitted there might be ſome weight in the objection 


paying the legacies; and they thought the juſtices had 
etter give judgment upon this, than on the principal 
atter. Upon ſearching the record of the caſe in 12 
Hen. VIII. it appeared, that the averment of aſſets did not 
xtend to legacies, as the report ſays, but only to debts, 
and to ſatisfy the plaintiff alſo; which exactly correſpond- 
d with the preſent declaration. 

Txrzst were the arguments on both ſides ; and the jut. 
tices were ſo eaſily ſatisfied on the ſubject, that they gave 
udgment for the plaintiff, as Plowden ſays, without any 


= Vid. ant. 331. * Vid, ant- 38 1 


and alſo to pay the plaintiff, that they ſhould retain the 


eaſily to be rejected on the mere dictum of Fitzherbert. 


to the declaration not averring that there were aſſets after 
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| CHAT: folemn argument. We are informed from the tene authority] 

| a many learned perſons had entertained doubts upon the 

FEDW. VI. deciſion in 12 Hen. VIII. not thinking that caſe to be wel 

* E TP aud adjudged ; and that ſuch action was not maintainable þy 

the antient law, but that conſcience had encroached the ca 

upon the common law. He himſelf, however, was of an- 

other opinion ; and he even judged the action to be gooch 

without ſurmiſing that the executors had aſſets to pay debts, 

and ſatisfy the plaintiffs alſo »: ſo far was he from agreeing 

i" with thoſe who would have had the averment to include 

i legacies. 

i | Witneſſes in We ſhall now nds wha was one by our - courts in 
it treaſon. 

4 addition to the many alterations that had been made by the 

legiſlature in our criminal law. The ſtatutes relating to 

witneſſes in treaſon are the moſt ſtriking part of the penal 

| laws in this period; and very few years elapſed before the 

judges were called upon to come to ſome reſolutions on 

the conſtruction of them, as has already been hinted when 

we ſpoke of thoſe ſtatutes. At Serjeant 's-Inn, in the fourth 

year of Philip and Mary, the judges came to the follow 

ing reſolution on the ſtatutes concerning witneſſes: Tha 

on the trial of treaſon and miſpriſion of treaſon, there were 

required by the ſtatutes two accuſors or witneſſes to the 

indictment, or ſayings and accuſations in writing under 

their hands, or the teſtimony of others to ſuch accuſation, 

which ſhould be read. to the jury on the indictment. 

Should the accufors happen to be dead at the time of thi 

indictment, they held it ſufficient if the accuſation was 

there teſtifying the fact, for then there were two accuſors. 

They held likewiſe, that for any treaſon under tat. 

2.5 Ed. III. there needed no accuſors at the trial, becauſe 

it was enacted by ſtat, x and 2 Ph. and Ma. c. 10. that 

| all trials of treaſon ſhould be by the order of the common 

law, and not otherwiſe ; and the trial by common law wa 
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„ 975 jury and vines; and not by Keufers. The ſame of l. 
treaſon in coining, there needed no accuſors at the arraign- 
ment, but only at the indictment, But they held, that in p 11 5 
al treafons under ſtat. T and 2 Ph. and Ma. c. 10. there M A R Y. 


bught to be witneſſes or accuſors, as well at the indict- 
ment as at the arraignment, purſuant to 4 claufe at the 
end of that act. Again, in mifprifio of treaſon, there 
bught to be wirneſſes or accuſors; as well upon the indict- 


end; for ſtat. T and 2 Ph; and Ma. before-mention-" 


not in miſpriſton- They agreed alſo,” that petit- treaſon 
bught to be tried as high- treaſon, namely, by accuſors at 
the indicxment, but that there needed no accuſors at the 
trial. Ir theſe reſolutions the following perſons concur- 


maſter of the rolls; fir Robert Brook, fir David Broek, fir 
Humphrey Brown; ir John Whiddon, fir Edward Saunders, 


ſerjeant 5 and Griffin and Cordell; attorney and ſolicitor- 


reſolution more in favour of the ſubject; than thoſe which 
allowed the written' accuſations to ſupply the place of viv4 
voce teſtimony. It may be added here, from fr Robert 
Erodt's own words, that by the Civil law accufors were 
35 parties, and not witneſſes z for witneſſes ought to be in- 


offer themfelves to accuſe ; and conformably with this 
idea, our law had allowed it as a good challenge to a wit- 
neſs to alledge, that he was one of the priſoner's accuſors 5. 
Tre judges in the above reſolutions went no further 
than to agree upon the number of acæuſors; and to fay 
We hare before oliferved;that what proceeding in the canon wy Vid. 
is here aid of accufors is wholly con- ant. 505. New Ceſes, 75. 


— to the prineipie of criminal N 5 
M m 2 | that 


ment as the arraignment, by ſtat. T Ed. VI. c. 12. at the 


ed, repeals accuſors at the trial in Eales of treaſon only, and 


red; namely, fir William Pori man, chief-juſtice; Mr. Hare, 
fir William Staunfurde, and maſter Daliſon, juſtices; Dyer, 


general. They agreed alſo; that counſellors who give 
evidence againſt traitors are not arcuſors ; which was a 


different, and not come till they are called; but accufors 
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the death and deſtruction of the queen, and made this ac- 


liam Thomas, reported the ſame to ſir James Croftes ; fir 
James Croftes reported them to John Fitzwilliam, who 


this in vain to require fifty witneſſes; for the ſame principle 


this ſame year, that if a ſon or daughter-in-law kill a father 


whom they do neceſſary ſervices, ſuch a perſon, if indided 


HISTORY OF THE 


that tbr written accuſation would be received as equally 
legal with their verbal evidence. In a formal trial, 
in the firſt year of the queen, it had been held, with 
regard to the credibility of the accuſation, that it was ſuf. 
ficient for one of the accuſors to ſpeak of his own know- 
ledge, or own hearing; and tben having related the fact 
to another, that other perſon might be a good accuſer 

under the act. Thus fir Nicholas Arnold, who accuſed 
William Thomas of treaſon in ſpeaking words tending to 


culation upon his own hearing, had, at the requeſt of Wil- 


was ſuppoſed a proper perſon to be employed to kill the 
qucen; and he told them to fir Thomas Watt : here the 
court held. every one of theſe perſons to be a proper ac- 
cuſor: a determination, which made it wholly unneceſ- 
ſary to repeal the ſtatutes of Edward VI. it being after 


would have ſupplied any number from the knowledge of 
one alone 4. 


Ix the ſame year it was declared, at the ap of ſ [ 
Nicholas Throckmorton, and was repeated in the ſtar- cham- 
ber to the jury (who were arraigned there for their verdict 
of acquittal), by the opinion of the juſtices, that where 
two or more conſpired to levy war, or commit any other 
treaſon, and one of them executed it, this was treaſon in all*. 

IT ſeemed to be a determination to ſtrain the Jaw 
of treaſon, as well private as public. It was laid down 


or mother-in-law, who furniſhes board or lodging, and to 


proditoriè, ſhould be found guilty of petit-treaſon, though 
there were no ages paid *. A caſe happened where a 


11 Kur. Dyer, 99. 63. = 1 Mar, Dyer, 98. 56. : os 1; * 
female 
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female ſervant and a ſtranger conſpired to rob the maſter, 
and at the appointed time ſhe admitted him into the nouſe, 
and conducted him with a candle to her maſter's bed, 
where he killed-him, the ſervant doing and ſaying nothing, 

but only holding the candle: it was a queſtion, wings 
the ſervant was guilty of petit-treaſon, conſidering the 
ſtranger was principal actor, and only guilty of murder. 
The judges were divided upon it. Portman and Brook, 
the two chief-juftices, with Hare, the maſter of the rolls, 
conſidered it as treaſon; Brook, chief-baron, with Daliſon 
and Staunforde, Juſtices, maintained the negative t. A 
ſimilar queſtion had been decided in the affirmative in the 
time of Richard III. A man having ſeized on the ſea ſome 
coods of an enemy, took them into a houſe, where he was 
attacked by a perſon pretending to have an authority from 
the admiral, and ſupported by a multitude of perſons : a 


woman, without any weapon, iſſued out of the houſe, and 
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was killed by one of the perſons who came to take the 


goods, and had thrown a {tone at another in the gate. It 
being a queſtion whether this was murder, the juſtices and 
ſerjeants were divided; ſome thinking, that if ſhe came out 
in defence of the houſe, it was murder in all the perſons 
attacking the houſe; others, among whom were Brook, 
Staunforde, and Dyer, thought otherwiſe ; for (ſay they) 
no malice was prepenſed againſt the woman, and the im- 
putation of murder cannot be extended further than the 
party's deſign. The former ſupported their concluſion by 
ſaying, that if two were fighting, at an appointed time and 
place, and a ſtranger interfering to part them, was killed 


by one of them; this, conformably with ſome opinions as 


old as the reign of Edward III. was murder in the layer ; ; 
and ſome thought it was murder in both .. 

A CASE very much like this fippaked one, had really 
happened in the firſt year of yOu Mary's os This 
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' Diftinftion be- WE have ſeen in the reign of Henry VIII. that a man 
tween murder 
azad manſiaugh- 


3 


Ali. P, Was Sgliſbury's caſe. The jury upon the trial put this 
| queſtion, with relation to one of ſeveral that were indicted 
EDW. VI. for murder, Whether if the defendant was in company with 
* g — oy Tt them who of malice prepenſe | killed the deceaſed, and when 
8 he ſaw them combating together took part with them ſud. 
denly, without any malice prepenſe, and ſtruck the deceaſed, 
together with the others, he was guilty of murder or man- 
llaught ter? to which the court anſwered, if he had no ma- 
lice prepenſe, but ſuddenly took part with thoſe who had, 
it as man{laughter, and not murder. The fact upon the 
evidence being, that the intention was not to kill the de- 
ceaſed, but his maſter, the judge laid down the law upon 
that head, namely, that kiliing one man upon a malice 
conceived againſt another is murder. There aroſe ano- 
ther point in "this caſe, which muſt ſtartle a modern reader, 
and 1s well worthy of obſervation. 


found guilty of manſlaughter, on an indict ment of mur- 
ter.” Ser, was by all the judges held guilty of the whole indict- 
ment, and was accordingly executed *, In the preſent caſe, 
the jury found that Saliſbury killed the deceaſed, but not of 
_ malice prepenle ; 3 and ſo they acquitted him of the murder, 
and found him guilty of the manſlaughter. Upon this, it 
was privately debated upon the bench, whether he ſhould 
be intirely acquitted by this verdict, inaſmuch as he was 
arraigned of murder, and was acquitted thereof; or whe- 
ther he ſhould have judgment to be hanged ſor the man- 
laughter; or, thirdly, whether this verdict ſhould ſerve fot 
an indictment of man{ſlaughter, or what elſe ſhould be 
- done : and it was clearly the opinion of the whole court, 
that they might give judgment agaiuſt him to be hanged 
for the manſlaughter. in ſupport, of this, they ſaid, that 
dhe jury might give a verdict at large, and find the whole 
matter; as if one was arraigned of the death of a man, 


and he pleaded not guilty, me) my might find that he killed 


2 . ant. 323. 


hin 


= wed 3 T3 my Ft 


. I3 


ENGLISH LAW. 


tim in his own defence. In this caſe, therefore, where he 
was arraigned for killing a man with malice prepenſe, the 
ubſtance of the matter was, whether he killed him or not; 
and the malice prepenſe was but matter of form, or the 
circumſtance of killing. And though the malice prepenſe 
makes the fat more odious, and for this cauſe the offender 
ſhall loſe ſeveral advantages which he would otherwiſe 
have, as ſanctuary, clergy, and the like; yet it is nothing 
more than the manner of the fact, and not the ſubſtance. 
The ſubſtance and manner being both put in iſſue together, 
if the jury find the ſubſtance, and not the manner, judg- 
ment ſhall be given according to the ſubſtance, Though 
the court were clear in this opinion, they thought it better, 
35 they were on the circuit, to take the opinion of the 
ſages of the law, and in the mean time they granted a re- 
prieye 7. What was finally done in this caſe does not appear. 
THis difficulty was occaſioned by the late ſtatutes of 
Hen, VIII. and Ed. VI. that had taken clergy from 
thoſe convicted or attainted of murder of malice prepenſe; 
ſince which a diſtinction had ariſen in point of privilege, 
and, ſo of, puniſhment, between felonious manſlaughter, 
and. felonious murder with malice prepenſe. Before theſe 
aQts, if. the jury had acquitted a priſoner of murder, and 
of the malice, yet there was ſtill a felonious killing con- 
tained in the indictment, which could only be qualified by 
finding it to be ſe deſendendo, or per infortunium. It appears 
from our oldeſt writers upon criminal law, that the only 
object in proſecutions of this ſort, was to fix on the defen- 
dant the charge of felonious killing; namely, neguiter et 
in feloniã et præmeditato aſſultu fecit plagam mortalem, &c. : 


this was therefore moſt truly the ſubſtance of the charge. 
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Murder was in former times ſo very diſtin a crime from 


felonious killing, that they could hardly be enquired of 
together; at leaſt murder could never have been a ſubjeR 
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CHAP. of enquiry before the; jury who were to try the felontous 
—_ killing ; being always to be enquired of by a preſentment of 
EDW. VI, Engliſhery s. We have before ſeen, that when theſe pre- 
Nerf ſentments were aboliſhed by law, the term murder had 
Ioſt all legal meaning or uſe; till, by e-grees, it crept 
into indictments, and was adopted, at firſt, merely to ag- 
gravate the charge, which was thought then to ſound more 
malignant, tho' it was not heightened in the eye of the law. 
However, ſuch efficacy was Attributes to this term, that 
in time it became, in its adopted ſenſe, as technical as 
in its old one, and every indictment” for felonious killing 
was required to alledge guoad murdravit. At length this 
became the principal charge and git of every indictment: 
in the laſt reign it had been determined to imply malice ; 
ſo that murdravit was ſufficient, without the addition ex 
malitid precegitata®* ; a ſuggeſtion which was more an- 
ticntly the indiſpenſible requiſite of all appeals and indict- 

ments for homicide. 
WHEN, therefore, murder with adi b had ta- 
ken the place, as it were, of felonious homicide, and be- 
came the ſting of ſuch indictments, the common appre- 
henſion muſt be, that an acquittal of the murder and ma- 
lice was an acquittai of the felonious killing. But when 
the ſtatutes of Hen. VIII. and Ed. VI. had ſingled out 
murder with malice prepenſe as a mode and circum- 
ſtance of killing which ſhould no longer enjoy the benefit 
of clergy, the judges began once more to ſeparate the legal 
ideas of murder and felonious homicide ;| and to ſay, as 
on this and another occaſion which has been mentioned, 
that there ſtill remained a felony in the indictment; and 
tho” the priſoner was acquitted of the murder, yet if the 
jury convicted him of killing (without adding the qualifi- 
cation of ſe defendendo, or per infortunium), they convicted 
him of a felony, for which he ſhould have judgment to 


= Vid, ant. vol. II. 22, * 5 Ed. VI. Dyer, 69 2. 
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die; and to this felonious killing they gave the name of 


 nan//aughter, and ſometimes chance-medley. The former 


of theſe words, it is obvious, was only another term for 
homicide ; the latter was to expreſs a ſudden affray, or 
ſcuffle, chaud-melee; it being under ſuch circumſtances 
that the killing here meant to be ſignified moſt uſually hap- 
pened. Conformably with this new conſtruction of the 
jadges, homicide is thus divided by Staunforde, who wrote 
three or four years after the time of which we are now 
ſneaking. He ſays, that killing a man is either ju/ifrable, 
or ſe defendendo, or per miſaduenture; and if it is not one 
of theſe three, it is voluntary homicide, which he ſubdi- 
vides into two; the more heinous enen called aer der; 3 
the leſs heinous, called chance-medley b. 
ITE judges ſeem to have been governed in their con- 
ſtruction of theſe ſtatutes by technical reaſons like thoſe 
abovementioned ; but, however artificial it might be in 
its commencement, the diſtinction between murder and 
manſlaughter has been ſince upheld and explained upon the 


beſt and "wiſeſt principles of penal juſtice. A conviction 


of the frail ſtate of humanity induces one to pronounce 
it a great defect in our old law, that no allowance was 
made for the paſſions of men : if a man was killed in 2 


quarrel, or on a ſudden affray, it was equally felonious 


2s if by a deliberate act. But ſince the time of the above 
diſtinction, ſuch an act, which could not be excuſed under 
the idea of ſelf-defence, or miſadventure; nor could, con- 
ſiſtent with the feelings of the mind, as well as the dic- 
lates of plain ſenſe, be ſtigmatized with the name of pre- 
meditated murder; might yet be ſubjected to a propor- 
tionate puniſhment, under the name of manſlaughter, or 


chance-medley, It follows, that after this change of ſenti- 


ment, much of what is delivered in our earlier writers 
and "Mr on e of homicide, muſt be read with 


» Staunf. 19. 2. 


great 
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great caution, as inapplicable to, and irreconcileable with, 
the notions which began to prevail from this time to the pre- 
ſent day. This is remarkable not only in points that ariſe 
about a killing on a ſudden affray, but more particularly 
in queſtions of ſe defendendo; the old Jaw upon which js 
become almoſt unintelligible, —_ >. 

To return to the doubt of the judges upon the caſe be- 
fore them. Notwithſtanding the explicit manner in which 


they delivered their opinion, that the ſubſtance of the in- 


dictment was found, and that judgment of death ſhould 


be given, they could not mean. that the manſlaughter of 


which he was convicted, and the murder of which he was 
acquitted, were the ſame degree of offence, and were to 


be equally puniſhed by hanging ; for they had themſelves 


ſtated this difference, that murder was deprived of clergy, 
but manſlaughter was not. It ſhould ſeem then that the 
difficulty intirely aroſe from one of theſe circumſtances; 
either that the party had deferred demanding his clergy 
till after judgment of death had been paſſed, or that he 


was not a clerk; or that the judges heſitated, not about the 


fate of the priſoner, but the form of entering the judgment. 


It is only! in one of theſe ways, that the jpdgroent of death 
| here ſpoken of can be accounted for. 


Ir is remarkable that the definition of larceny given by 
Staunforde, is that which Bratton had formed ſo many 
centuries before ; and this is laid down and commented on 


by Staunforde as the law of his time though, this offence, 
in its legal conſideration, had been much altered from the 


time of Henry III. and an entire new deſeription was made 


of it, at leaſt by the time of Edward LV, as we have ſeen 
in the former part of this Hiſtory ©, 


RoBBERyY is defined by this writer to be, hoo a man 


takes any thing from the perſon of another feloniouſly, 


though the thing taken be not worth a pennyf; a defini- 


© Vid, ant. vol. III. 40 Staunf. 27. a 
N 8 tion 
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ton which later writers have narrowed, by reſtricting it to 
a taking with force, and a putting in ing It was an opi- 
nion of juſtice Hales in 7 Ed. YI. that it was no felony 
to take a diamond, ruby, or other ſtone (not ſet in gold, 
h is Wor otherwiſe) becauſe they are not of price with every one, 
hough {me hold them valuable and precious. 

be- Ir was held in 4 Ed, VI. 5 that the breaking of a houſe 


aich I mall not be burglary, unleſs ! it is by night, T his is the 
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in- grſt paſſage in any book where burglary is confined to a 


ould breaking by night®, In the old books it is faid to be the ſame, 
of whether by night or by day. According to this late determi- 
was WW nation Staunforde has formed his deſcription of this crime, 
e to ¶ collected from the many deciſions ſince the time of Brit- 
lves tin and The Mirraur, which is to this effet : * Burglars 
1 WI © are thoſe who feloniouſly, in time of peace, break a houſe, 
the i « church, walls, or towers, though they take nothing from 
eS; Wl cc thence ; ; but then jt muſt be done with intent to commit a 
8) Nl © felony, and in the night i.“ As to the circumſtance and 
he kind of breaking, the following poing was reſolved in 3 
the Ed. VIk: A perſon was taken in the night putting back 


ent. the leaf of a window with a dagger: this was held to be 


burglary. The like was reſolyed where a man was found 


drawing the latch of a door, which was not otherwiſe 


| by faſtened 1. It was held, that fregt alone in an indictment 


n vas not ſufficient, but it ſhquld be fregit et intravit®. 

on ACCcoRDING to Staunfordes definition, the breaking 
Ce, might be either of a houſe, church, wall, or tower. It was 
the held, in 2 Ed, VI. that where a ſtable was near a houſe, 
ade and inherieadle as parcel of a houſe, and it was broke by 
een night with intent to rob, this was a burglary *. 

Tas law of principal and acceſſary always furniſhed 
n fome ſubjeRt of argument and difficulty. In a caſe which 


r Bro: Cor. 18 5. ! Ibid. 
ni * Vid-ant.g;9. © ® nr Mar. Dyer, 99. 58. 
© NeFantyr. Staunf. 30. a. New . 75. 


* Lamb, Irenarch. 258, . 
I, happened 


Trial of princi- 
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2 A? 3 at Shrewſbury at the ſame time with the bao 
, * , Caſe of Saliſbury, it happened that ſeveral were indicted 
ED. vi. for murder, and ſeveral others for being preſent aiding and 
2 >, 227 abetting. The latter were the only perſons in cuſtody; 
5 and it was ſubmitted by fir Thomas Bromley, the chief. 
juſtice, to the others in the commiſſion with him, whether 
theſe men ſhould be arraigned; for although they were 
principals as well as thoſe who ſtruck the blow, yet they 
were principals only in the ſeconddegree, in reſpect of the 
act of the others ; and if it ſhould happen that theſe ſhould 
be convicted, and then the others be tried and acquitted, 
à new difficulty and inconvenience would follow]; for they 
would be found guilty of abetting a fact that was never 
done; and when it is recollected that in the old law per- 
ſons preſent aiding and aſſiſting were deemed to be ac- 
ceſſaries and not principals, he thought it deſerved ſome 
ceonſideration. After two days heſitation, the other juſ- 
tices were of opinion, that thoſe who were aiding and af: 
fiſting were in truth and fact, to all intents, as much prin- 
cipals as thoſe who did the fact; for they cauſed a terror 
in the party, and thus diſabled him from reſiſting and defend- 
ing himſelf, which was the ſame as giving the. ſtroke ; 
it was therefore not proper to ſay, that the one were princi- 
pals in deed, and the others in law, but they are all prin- 
pals in deed and in the fame degree. They ſaid, therefore, 
that ſhould the jurors give a ſpecial verdict, and find that the 
deceaſed was ſtruck by another than the perſon alledged in 
the indictment to have ſtruck him, and find theſe guilty of 
aiding and being preſent, the verdict wouid be a ſufficient 
Sen. The ſame if thoſe who gave the wound 

ſhould die, the aiders who were preſent might be arraigned; 

which ſhews they were equally principals, and not in the 

ſecond degree. In this the chief-juſtice and the reſt 

agreed, _ 5 | pen Were ee r. 
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A MAN was indicted as acceſſary both to the principals 


abſent and thoſe preſent; and Bromley ſtarted a doubt, 
whether he ſhould be arraigned as acceſiary to the prin- 
cipals now preſent ; for he could not be arraigned as ac- 
ceſlary to thoſe abſent. If he was arraigned in this way, 


he might be acquitted of being acceſſary to thoſe preſent, 


and yet he might really be acceſſary to thoſe who were 


541 


C.H.A.P. 
XXXII. 


EDW., VI. 


PHILIP ang 


MAR. 


abſent; but could not be a ſecond time arraigned for the 


ſame fact; for though being acceſſary to one is not being 
acceſſary to another, yet the fact, which is the death of 
the deceaſed, is all one. The juſtices did not agree to 
this as a onto for deferring the arraignment : for they 
aid, though he was arraigned as acceſſary to thoſe preſent, 
and ſhould be acquitted, he might well by law be arraigned 
2s acceſſary to the others ; but in conformity with the 
general practice, and the authority of a caſe in the book of 
Afliſes v, they deferred the arraignment tilt he could be ar- 
nigned as acceſſary to all the principals together 1. Plow- 
den remarks upon this practice of deferring the arraign- 


ment of the acceſſary till he could be arraigned as ac- 


ceſſary to all the principals together, that it was more out 
of good diſcretion than neceſſity : it is, fays he, to fave the 


country the trouble of furniſhing two or three juries, 


when one might do the whole; and he agrees with thoſe 


who faid the acceſſary if acquitted as acceſſary to one, 


might afterwards be tried as acceſſary to the others . We 
find in 4 Ed. VI. two cafes, where a man who had 


been acquitted as acceſſary, was afterwards indicted of the 
lame felony as principal; and notwithſtanding his former 


2cquittal, he was arraigned, convicted, and hanged. It 


does not appear whether this was an acceſſary before or 
after the fact *. 


WHERE * priſoners were arraigned together, and 


they did not join in their challenges, it was held, that tho' 


7 46 All. pl. 25. r - Hen. IV. 10). Plowd. ibid. 
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the arraignments were ſeveral, yet as one venire, and up- 


on that a tales, was awarded for all, therefore a juror 


challenged by one was held to be drawn againſt all. Bur 
the bench perceiving that the priſoners by thus ſevering 
in their challenges, would each have the liberty of chal: 
lenging twenty jurors, which would 'exhauſt a greater 


number than thoſe ſummoned and in the town, and ſo 


\ 


Reformation of 
the cocielaſtigal 
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prevent a trial taking place; they were going to ſever 
the pannel, upon the authority of a precedent in the time 
of Ed. IV.*: ſo that the ſame men might ſerve for five 
ſeveral inqueſts. The priſoners ſeeing this, were in: 
duced to agree in their challenges v. It was faid, that a 
man could not abjure for high-treaſon; there was ſome 
doubt, whether an offender in petit-treaſon might abjure: 
There is mention in a Chronicle of Henry VI. of a wa- 
man abjuring who had killed her miſtreſs ; but ſuch writs 
ings are deceitful authorities for points of law ®. 

In the ſhort reign of Ed. VI. ſome ſteps were taken 
towards effecting the intended reformation in our eccleſi- 
aſtical laws. We have ſeen that Henry VIII. was em- 
powered by ſtatute to appoint commiſſioners to reform 
the eccleſiaſtical laws then in force. A commiſſion was 


iſſued under that act; and the perſons appointed to execute 


it had met; and made fome progreſs in the undertaking ; 
but after the ſtatute of the fix articles; the reformation of 
ihe eccleſiaſtical law dropt with that of religion; and Cran- 


mer, in a letter, dated 1545, ſpeaks of this ſcheme as} 
then almoſt forgotten, and quite laid aſide *. 


WE have ſeen there was an act of Edward VI. to em- 
power thirty-two perſons, named by the king, to under- 


take this fame work, which it was intended ſhould be fi- 


niſhed in three years. But this alfo was retarded by va- 


rious changes in affairs; and it was not till November 


1551; that a cotnmifhon was iſſued to eight en to pre- 


: g Ed. = Ne Caſes, 78. 
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pare the matter for the reviſion of the thirty-two ; a me- 
thod which was thought more likely to expedite the under- 
taking, than if it had been left to the greater number. 

Theſe eight conſiſted of ſome biſhops and doctors of divi- 
nity, two doctors of the civil and canon law, and two 
common-lawyers. As two of the three years had elapſed 
before they. ſet about executing the commiſſion, they 


prayed to have longer time; and they had three years 
more offered them by act of pariiament, to which act, 


however, the king never gave his afſent 3 owing, as it 
is thought, to the forwardneſs in which the work was be: 


leved to be, and that a further continuation of time was | 


not neceſſary. The work was prepared by February 1552, 
and a commiſſion was granted to thirty-two perſons, of 
whom the former eight were a part. It conſiſted of eight 
biſhops, eight divines, eight civilians, and eight common- 
lawyers. They were to reviſe, correct, and perfect the 
work; and then preſent it to the king. For this purpoſe 
they divided themſelves into eight claſſes, four in a claſs : 
every one of theſe was to prepare his corrections, and 
communicate them to the reſt, Thus was the work 
carried on and completed ; but before it received the royal 
confirmation, the king died, and the project died with 
him. It was not afterwards revived, nor has any thing 
of the kind been attempted ſince. The old canons ſtill 
remained in force by uſage. and the ſtatute of Henry 
VIII. and fo they continue to this day?. 

HowevxR, this compilation was printed in the reign 
of queen Elizabeth, under the title of Reformatio Legum 
Ecclefiaſticarum. In the preface it is ſaid, that Cranmer 
executed almoſt the whole volume himſelf; which juſti- 
hed the opinion before entertained of him, that he was 
one of the beſt canoniſts in the kingdom. Sir John 
Cheek and Dr. Haddon had been employed to * ir into 
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Latin; in performing which they imitated the Nile of 
the Roman laws with a happineſs far Nes the com- 
poſers of the pontifical law 2. | 


2 AFTER the taſte we bing already had of 90 "i and 


practice of the eccleſiaſtical courts, we feel ſome curioſity 
to ſee what were the ideas of the reformers upon the ſame | 


ſubject. On a view of their ſcheme of reformation, it 
appears that they worked upon the olg materials, and were 
not precipitate in making any alterations of confequence, 


The canon and civil law, and the provincial and legatine 
_ conſtitutions, were {till to be the ground-workot our eccle- 


ſiaſtical law. But theſe underwent forme . and mo- 


dification in certain articles. | 


TE law of matrimony, adultery, and divorce, was 


intended to be almoſt wholly altered by the new ſcheme. 
For this purpoſe, in the firſt place, it was expreſsly laid 
_ down, that no promiſe or contract ſhould be binding, but | 
fuch as was made in the following way. The miniſter 
was to publiſh the intended marriage on three Sundays, or 
atleaſt feaſt-days ; at the end of which the man and wo- 
man were to be preſent in the church while the ceremony, 


lately . ordained, was performed: ſo that all the canonical 
learning about eſpouſals and pre- contracts was at once 
done away. But to prevent the ill conſequences that 
might follow to young women who had yielded to the 
promiſes and ſolicitations of men, the penalty of excom- 


| munication was denounced againſt thoſe who were guilty 
of violating a woman's chaſtity : and if they would not 


conſent. to marry the woman, the eccleſiaſtical judge was 


to give to her a third part of his goods : if the goods could 


not be divided in that manner, he was to condemn him 


to take care of the child, and to undergo ſuch penance as 
the judge thought neceſſary to expiate the ſcandal. 
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THE marriage of children and orphans was declared CH AP. 
void, if not contracted with the conſent of their parents eu 
and guardians; but if theſe with-held their confent without EDW. VI. 
ſufficient reaſon, recourſe might be had to the eccleſiaſtical N Re 75 2 
judge, who was to decide on the propriety of the matter. 

A woman at twelve, and a man at fourteen, and not 
before, might marry. Marriage might be celebrated at 
all ſeaſons; but it was to be in the pariſh where one of 
the parties inhabited, or the miniſter would be excommu- 


WN 


b nicated. At the time of the ceremony any one might in- 
. terpoſe, and ſhew cauſe why the marriage ſhould not take 
| place z and upon giving ſecurity to prove the cauſe with- 
; in a month, or make ſatisfaction for all the expence of 
preparation for the marriage, the ceremony was to be de- 
$ layed for that time; and neither party was to contract 
x marriage during that month, under pain of excommuni- 
44 cation, and compenſation to the party ſo deſerted. If 
6 there was a ſecret inability for the marriage-ſtate in ei- 
F ther party, the marriage was deemed to be null ; other- 
r wiſe if it was known. Deaf and dumb perſons might 
- marry, and thoſe who were mad, in a lucid interval. There 
2 was to be no marriage with infidels. With theſe excep- 
al tions marriage was, upon this new ſcheme, allowed to all 
e perſons of what condition ſoever, and might be repeated. 
at But this was not to give licence to polygamy; for it di- 
e rects, if any perſon had more wives than one, he ſhould re- 
1- tain only the firſt, if ſhe would have him for a huſband, 
ty and diſmiſs all the others with their dower, and make ſa- 
of tisfaction to the church for his offence. The women 
as alſo were to be puniſhed, if they were conſcious of the 
Id man having more wives than one. 
m AFTER the marriage was concluded, if quarrels and 
as bickerings aroſe between them, and they were unwilling 


to continue together, they were to be compelled by = 

cleſiaſtical cenſures to accommodate differences, and live 
in matrimonial harmony, unleſs thoſe differences were of 
AE Vor. IV. Nan ſuch 
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CHAP, ſuch a nature as we ſhall hereafter ſee were grounds of a 

be divorce. It was laid down, that any marriage contracted 

EDW. VI. under the influence of force or fear ſhould be void. Thus 
0 3 * far of marriage in general *, LTD E | 
ITE degrees within which marriage was | prohibited, 
were thoſe contained in Leviticus, ch. xviii. and xx. which 

they ſaid was a rule not confined to the Jewiſh nation; 

but, like the decalogue, was to have authority with all 

Chriſtian men. They therefore declared it to be im- 
piety in the Roman pontiff to arrogate to himſelf the power 
to diſpenſe with theſe divine arghibitions, As to the 
conſtruction of theſe prohibitions, they faid, many were 
only put for examples, and we mult ſupply others, which 
ſtand in preciſely the ſame ſituation : thus, for inſtance, 

if a ſon is not to marry his mother, ſo a daughter is not to 
marry a father. They therefore laid down two rules: 
firſt, that wherever males were mentioned, the ſame ſhould 
be underſtood of females in the ſame degree of propinquity: 

' ſecondly, that huſband and wife made but one fleſh ; ſo 
that in whatſoever degree of conſanguinity a perſon was 
related to the one, he was related in the fame degree of 
affinity to the other. They retained the old notion of the 
eanon law, and conſidered any illicit connexion as creating 
an affinity the fame as marriage ; and they held the impe- 
diment of affinity to continue after the death of the party, 

But they declared that all ſpiritual cognation was an inven- 
tion not authoriſed by ſcripture; and therefore ſhould no 
longer be an impediment to-marriage ®, 

Tax reformers of our eccleſiaſtical law preſcribed very 
heavy penalties in caſe of adultery ; ; founding this ſevere 
meaſure on the Jewiſh law ; whieh directed ſuch offenders 

to be ſtoned to death; and on the civitlaw, which puniſhed 

5 em capitally. When a miniſter was convicted of adul- 
tery, fornication, or inceſt, his goods, if he was married; 
08 were all to devolve to his wife and children; if he had no 
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wife nor r children; they were to be diſtributed to the poor, CE 
or applied to other purpoſes, at the diſcretion of the eccle= 
ſiaſtical judge: if he had any benefice, he was to forfeit it, EDW. VI. 
and to be incapable of taking another: he was likewiſe to be M A R X. 
ſent to perpetual exile or impriſonment, A layman convict- 
ed of adultery was to reſtore to his wife her dower &, and alſo 
half his goods; he was likewiſe to be condemned to per- 
petual exile or impriſonment. A wife, in like manner, if 
convicted of adultery, was to forfeit her dower, and all claim 
ſhe had by law, or promiſe, on the effects of her huſband ; 
and. was to ſuffer perpetual exile or impriſonment. More- 
over, in ſuch caſe the innocent party might contract ano- 


ther marriage: : this ſecond marriage they thought juſti- 


„bed by the words of Chriſt, who made an exception of the 
0 Wl caſe of adultery. However, they recommended that the 
guilty party ſhould in charity be invited by the innocent to 


return to the conjugal Rats; and at no rate ſhould be 
J allowed to marry again. None was to put away his wite 


ſo bor adultery, and take another, til the eccleſiaſtical judge 
a> bad heard and determined the matter; and if he did, he 
F loſt all right of proceeding againſt his wife. The judge, 


when he condemned the one of adultery, was to pronbunce 
> Wi liberty to the other to marry again : : there was to be a 
time limited for ſuch ſecond marriage, as a year, or fix 
months; during which if he did not return to his firſt wife, 
be might take another. If one of the parties wich- 
drew from the other, and, fter i intreaty and remonſtrance, 
would not ſubmit to cohabit, the other might, upon au- 
ority of the eccleſiaſtical judge, have liberty to marry, 
If the abſent perſon could not be found, then. proceſs was 
ſued, and a term of two or three years was to be fixed by 
he ecclefiaſtical judge for him to appear and ſhew good 


47 auſe of his abſegce; which if not done, the other party 
1CUz 
1 as abſolved from the tie, and might marry again; and if 


e afterwards appeared, he was to be confined to perpetual 


The word in the original is paſſage, b but * ſo in the following. 
' and as ſuch is ambiguous in this 
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the fame manner, where the abſence was on ſome lawful 


detained, his wife would be obliged to receive him again: 


riage would be good. 


| N his wife for adultery, he was to forfeit to her 


lation to the party calumniated. If the party convicted 
of adultery could prove the other to be equally fo, they 


would continue ill i in force. The ſeparation a menſd et 
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impriſonment. The eccleſiaſlicai judge might proceed in 


calling, if nothing had been heard of him for ſome time; 
and the other party might, in like manner, marry: how- 
ever, if the abſentee could give good reaſon for his being 


if he could not ſhew good cauſe of abſence, he would be 
puniſhed with perpetual im priſonment, and the lecond mar- 


I: there was irreconcileable enmity between two mar- 


TIM pe rſons, ſo that one had plotted the other's deſtr uction, 


it was a cauſe of divorce. If a huſband treated his wife 
with ſeverity, the eccleſiaſtical judge might uſe remon- 


ſtrances, and then compel him to give fecurity to treat her 
well. If this did not ſucceed, it muſt be attributed to ir- 
reconcileable enmity, and was therefore a good cauſe of 


divorce. The judge might proceed in like manner with 


_ women who were obſtinate and rebellious. In all theſe 
_ cafes the innocent party might marry ; but the offender 


would be committed to perpetual impriſonment. 


TE reformers laid it down, that an incurable difeaſe 
contracted by either party, ſhould not be a cauſe of divorce. 


During a ſuit with his wife on the ground of adultery or 
ill- treatment, the huſband was required to ſupport her ac- 


cording to her condition. If the hufband failed in a ſuit 


half his goods, and was afterwards to have no power 
to diſpoſe of the goods fo forfeited : the wife, if ſhe failed, 
was to loſe her deer, and all claim ſhe had upon the huſ- 
band's effects. If ſuch action was brought by any ſtranger, 
he would not be admitted to church till he made compen- 
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would both ſuffer the ſame puniſhment, and the marriage 
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tro was entirely taken away by the reformers, as produe- & H AP. 
r ind 7 , xXXII. 
tive of great abuſes and ſcandal in the marriage-ſtate ©. 


85 . PWW 
WhriLE the reformers were projecting this change of PHILIP and 


the old law of ſeparation a menſd et tore, an incident hap- MARY. 
pzned reſpecting a diſtinguiſhed perſonage, that led : 
: to the public diſcuſſion and deciſion of this very point. 
T'he marquis of Northampton had been ſeparated from his 

wife on account of her adultery. This happened in the 
reign of Henry VIII. when it was conſidered, whether 

| ſome relief might not be contrived for the innocent party, 

. to whom ſeparation was but a very partial, and ſometimes 

a hazardous, redreſs. In the firſt year, therefore, of Ed- 

ward VI. a commiſſion of delegates was directed to ten 
perſons, of whom ſome were biſhops, to try whether the 

of marchioneſs was not by the word of God fo lawfully di- 


1 vorced, that ſhe was no more the marquis's wife; and whe- 
e ther he might not thereupon marry again. As this was a 
7 new cafe, the delegates, to inveſtigate it thoroughly, took 


longer time to givetheir judgment than that nobleman choſe 
to wait; for he, in the mean while, was ſolemnly married 


= again. As the firſt marriage ſtill ſubſiſted in law, this gave 
855 great ſcandal, and he was put to anſwer for it before the 
council; where he defended what he had done by ſaying, 
"WW that all ties between him and his former wife were dif 
- charged by the law of God; that making marriages indi- 

cſoluble, was a popiſh contrivance to get money; that ſepa- 
= ration only led to temptations; and the like. However, 
= he was by that tribunal enjoined to part from his new wiſe 


till the delegates had given ſentence, and then further order 
ſhould be made init. To this the marquis conſented. In 
concluſion, after a long enquiry, the delegates, in the ſpirit 
of the deſigned reformation, actually determined in favour 
of the ſecond marriage. Upon this the marquis was ſuf 
fered again to cohabit with his wife ; but afterwards, tg 
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make all ſure, he thought i it adviſable to get this ſentence 


confirmed by a ſpecial act of parliament 4. . 


Tris was aſſevere blow upon the canon law ; and it was 
thought proper, in queen Mary's reign, to repair the 
breach that had thereby been made. An act was brought 
in to repeal the ſtatute made to confirm this marriage. It 
'was much debated i in the houſe of commons; and was at 


= laſt, by various alterations, ſo qualified, that it threw no im- 


putation on the parties, but only declared, that, in that par- 
ticular caſe, the divorce was unlawfully made. The ag at 
firſt probably. contained a clauſe againſt all divorces of tle 
ſame kind; many of which, no doubt, had been made in 


conſequence of this precedent ©, 8 


Tue reformers deſigned ſome alterations in * lay of 


wills *, the principal of which conſiſted in the following par- 


ticulars. They allowed the liberty of making a will to all 
perſons of either ſex, and of every condition; but they ex- 
cepted from this general authority all wives, ſervi, and 
minors under fourteen years, heretics, and thoſe condemned 
to death, or perpetual exile, or chains; which two latter 
puniſhments we have ſeen were very commonly inflicted 
in this new ſyſtem of juriſprudence. Thoſe who did not 


difmifſs their concubines before they were in extremis; 


thoſe who had two wives, or two huſbands; ; thoſe convict- 


ed of famoſi libelli; thoſe who were proſtitutes or procureſ- 


ſes, unleſs they had undergone temporal puniſhment for 
their crimes ; thoſe guilty of uſury, unlefs they had re- 
funded or made ſatisfaction, or taken meaſures for ſo doing; 
all theſe were prohibited from making wills. However, 


they allowed perſons who kept their c ncubines, or had 


two wives, or two huſbands, to diſpoſe of their goods in 
pias cauſas; and the like indulgence was given to uſurers 
who had made no reſtitution, and to tl ole was had been 


proftitures or procureſſes. 


# Burn, Ref, vol: IL. 53,54 * Ibid. 237." „ Vid. ant. 66. 
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Tus articles which they reckoned within the deſcrip- 


tion of piæ cauſe were theſe: in addition to the relief of pri- 


ſoners, and of the poor, the aſũ ſtance of orphans, widows, 
and afflicted perſons of all forts, as was required by our 
old law, they particularly preſſed theſe objects ; to promote 


the marriage of young women, the ſupport of ſtudents in 
the univerſities, and the reparation of highways. If any 


diſpoſition rather of a ſuperſtitious than pious nature was 
made, the biſhop was to interpoſe his authority, and fee 
that it was applied to fome pie cauſæ x. | 

THe diviſion of the deceaſed's goods, whether by will 


or without +, was required to be in this manner, If he 
had a' wife and- children, a third was to go to the wife, a 


third to the children, and the other third was to be at his 
own diſpoſal. If he left no will, the wife and children 
were to take their thirds, and the adminiſtrator diſtribute 
the other third. If there were no children, the widow 
had half, and the other was to be at his own diſpoſal ; or, 
if he died inteſtate, at the diſpofal of the adminiſtrator; 
the ſame if he left children, but no wife. The children 
were all to take equally, unleſs the father had ordered it 
otherwiſe i in his will. If the child died, then his ſhare 
was to go to his children, if he had any. Thus was the 
law of diſtribution, which had been ſubject to much 
doubt and difference of opinion and practice, i in a fair way 
of being aſcertained, if this ſcheme of reformation had 
ever taken place ; ; for it is laid down, that even in caſe of 
a will the children were intitled to a third, or a half, which 
was to be divided equally between them; but the father 
might, if he pleaſed, Pun that third, or half, be- 


tween them as he liked, 


Tur went on to declare, that no ſon ſhould be paſſed 
over in his father's will, unleſs he was expreſsly diſinherited 


in plain terms; and ſuch diſheriſon would not be good, | 


unleſs it mentioned ſome juſt cauſe for ſuch a meaſure. 


Theſe cauſes were thus enumerated by our legiſlators: : it 


Vid. ant. 80. + Vid. ant. 79. 
| Nn 4. a ſon 
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a Nu bad laid viedent hands upon his father ; if he had i in 1 
jured him in any ſignal manner; if he had proſecuted him 


for a crime, through malice, and not for the good of the 
ſtate ; if he had laid ſnares for the life of his father or 
mother; committed ince& with his ſtep-mother, or fa- 


ther's concubine; if he had calumniated his father's good 


name, or waſted his property; if he had refuſed to be ſe- 


curity for his father. A daughter might be paſſed over in 


a will, if ſhe had become a common proſtitute while the 
father was offering her a reputable marriage; for if a fa- 


ther neglected his daughter till ſhe was twenty-five years 


old, without preparing her a proper match, this omiſſion 


in the parent would abſolve the daughter, ſay theſe refor- 


mers, from any imputation of offence, fo as to preclude him 
from putting her out of his e or paſſing her over in 
his will. 

In like manner, a wife was not to ba e 1 the | 
huſband's will, without ſome delinquency on her part; as 
if the had uſed violence againſt him ; had contrived any ill 
againſt him; had attacked his fame or fortune by calumny 


and falſe e ee ; had expoſed his daughter to tempta+ 


tions; or had abſented herſelf from him. Both wives 
and children, if they obſtructed the father and buſ- 
band in making or altering his will; if they did not pro- 
tet him when afflicted with diſeaſe, nor ranſom him when 


captured; or if theybecame heretics ; they might be paſſed 
cover, as objects unworthy to enjoy any part of his pro- 


BETTY | 

TRE declared that the Cloning perſons 4 ſhould not be 
qualified cither to become executors, or to take any be- 
nefit under a will: heretics; thoſe condemned to death, 
perpetual exile, or impriſonment ; thoſe who kept concu- 
pines; thoſe who had two wives, or two huſbands; thoſe 
convicted of procuring or publiſhing /ibell; famoft ; 3 procu- 


reſſes and common proſtitutes, and uſurers : and the de- 


Jinquency of the aboye perſons was not to be eſtimated at 
the 
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the time of making the teſtament, or the death of the C H Af. 


teſtator, but at the time of taking the executorſhi p. Or W 
receiving the legacy 5. EDW. VI. 
PHILIP and 
I HERE had always been a latitude in the deſcription of M A R T. 


perſons to whom the ordinary was to commit adminiſtra» 


| tion. We have ſeen h, that this was reduced to ſome ſort 
of preciſion by a ſtat. of Henry VIII. and the intended 
regulation ſeems to have this laſt proviſion in view. For it 

a ſays, that when a perſon died inteſtate, the wife ſhould be 

N the firſt to have the adminiſtration; in the next place, 
5 thoſe who were neareſt of blood; and if the judge pleaſed, 
} he might unite theſe with the wife in the adminiſtration. 
: If there were ſeveral in the ſame degree of propinquity, 
1 the judge was at liberty to appoint: one or more as he 
1 pleaſed. 


SEVERAL directions are given for the coding of ad- 
. miniſtration, the payment of legacies, the fees of ordi- 
: naries, and the like; moſt of which ſeem to correſpond 
wich the practice of the eccleſiaſtical court in former times: 
7 and finally this new ſcheme directs, that in all matters of 
- con:roverſy, upon the numberleſs queſtions to which wills 
; were liable, and which were not here aſcertained or pro- 
vided for, recourſe * be had to the body of Imperial 
law. 
I xx other great object * eccleſiaſtical cogniſance, the 
payment of tythes, does not ſeem to have undergone any 
conſiderable change in this intended reformation; the com- 
pilers appear to have proceeded, in what they ordained, 
| wholly upon the ideas of our provincial' conſtitutions, 
many of which are copied almoſt in the very words. 
? Among other regulations, it requires the late ſtatute of _ 
Ed. VI. i concerning the payment of tythes, and the old 
F aft about. Hy lva c@dua, to be obſerved k. There is only 


Reform. Leg. Eccle. 129 to 13 5. ant. 458. 

b Vid. ant. 206. * Reform. Leg. Eccle, reg, 106 
it ; ts 2 25 3 Ed. vi. c. 13. Vid, to 99 2 
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one more article of eccholinfiical JurifdiQion which we ſhall 
mention, and that is fide: læſio, that has been ſo often con- 
fidered in the various diſputes between the ſpiritual and 
temporal courts x. It ſeems to have been intended by the 
reformers, that no conſideration ſhould be had of the ob- 
ject in queſtion; but that, whether it was of a lay or a 
clerical nature, ſuit for the breach of faith ſhould be enters 


tained in this court. They declare, that whatſoever agree 


ments and promiſes were not fulfilled nor performed, 
whether there was an oath taken by the parties, or only 
a ſtrong affirmation made, thoſe who did not keep their 


faith ſhould be purſued with eccleſiaſtical cenſures, and 


compelled to make farisfation to the parties brane? were 
deceived by their perſidy a. 
Wrrpour entering any pain into the detail of this 
projected reformation of our eccleſiaſtical law, it- may 
fuffice to ſubjoin a brief enumeration of ſuch cauſes as they 


meant ſhould be conſidered as eccleſiaſtical, and to be 


heard and determined no where but i in this court: cauſes 


: beneficiary, matrimonial, and of divorce ; cauſes teſta- 


mentary, and for the adminiſtration of inteſtatesꝰ effects; ; 
for ſubtraction of legacies, mortuaries, tythes, oblations, 
and other eccleſiaſtical rights; ; for uſury, hereſy,” inceſt, 


A adultery, fornication, Cacrilege, perjury, blaſphemy, fidei 


læſis, defamation, and ſcandal ; laying violent hands on a 
clerk; diſturbance of divine ſervice z for cotrection and 
reformation of manners ; accounts of churches and church- ; 
wardens a; dues owing to churches and their miniſters ; ; 


reparation and dilapidation of churches, church-yards, and 


other eccleſiaſtical edifices. In theſe cauſes, and their in- 


cidents ariſing from or depending upon them, and in all 


ether cauſes relating to the correction of ſins, the eccle- 
fiaſtical judge, and no other, Was to have juriſdiction to 
hear and determine. | 


Vid. ant. 98. | e e wh et cconomorum. 8 
® Return, Leg. Eccle, 208. Reform. eg. * „ 
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No period f in the Engliſh hiſtory une more in- 
ſtances of an irregular and undefined conſtitution than the 
reigns of Edward: VI. and Mary. Many of the extrava- 
gant proceedings of Henry VIII. are rather to be attri- 
buted to wilfulneſs, and a tyrannical ſpirit, Theſe incen- 


555 


CHAP, 
XXXII. 


EDW. VI. 
PHILIP and 
N 


King and go- 


tives no longer operated; yet, under the gentle ſway of . 


his ſon and the Protector, the ſame prerogatiyes were exer- 


ciſed, with no other difference than that of their motives 


and objects. The acts of the council ſeem to have been 
received with the ſame acquieſcence as thoſe of Henry; 


and the commons, tho? not held in the ſame awe as during 
his reign, did not however ſhew greater ſpirit in aſſerting 
their privileges, or diſcover our) better ſenſe of what extent 
thoſe ptivileges were. | 

80 prevailing was the opinion of the great prerogative 


| poſſeſſed by our monarchs at this time, that the Scois 


made it one of the principal objections to marrying 
their young queen with Edward VI. that all their privileges 


would be ſwallowed up by the great prerogatives of the 


Engliſh crown. This notion had ſo ſpread abroad, that the 
emperor, in converſation. with the Engliſh ambaſlador, 


maintained the king of England's prerogative | to be greater 
than that of the king of France. 


Tar firſt act of the regency appointed by Henry VIIT. 
was' to alter the government which that king, under 


| authority of an act of parliament, had made by his 


will. They delegated all their power to the duke of So- 


merſet, under the title of Protector. This, however, 


was thought not ſufficient foundation for his authority ; 
and a patent was procured from the young king, by which 


this revolution was conſidered as completely confirmed 


and legal. The duke was thereby inveſted with regal 


power, and a council was appointed, with whom he was 


to adviſe, This uſurpation was acquieſced under by par- 
liament and the nation, e any ſcrutiny into its validity. 
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| Tux act of Henry which gave the force of laws to the 
king's proclamations, was made to have force during the 
young king's minority. Of this the Protector availed 
himſelf; and proclamations were iſſued on many occa- 


ſions, where they could be applied to promote the great 


deſign of the Reformation. By one proclamation the ju- 
riſdiction of the biſhops was ſuſpended ; while commiſ- 


a general vilitation in every dioceſe. After this law had 


been repealed v, the Protector ſtill iſſued praclamations, 


for the purpoſes of government and of the ſtate. They 


which, in their nature, could hardly be conſidered as leſs 


than new laws; ſuch as forbidding many ancient ſuperſti- 


tions, and making mae alterations in the national 
worlhip. _ : 


PROCLAMATIONS had, from very early times, been the 
uſual method by which our kings had ſignified their com- 


mands, and enforced their authority. They were framed 


| ſeemed a neceſſary part of the executive magiſtrate's 


power; and having grown up with the monarchy, they 


might in thoſe times be looked on with reverence by the 


people, without diſcovering how nearly they approached to' 
als of legiſlation. But the di enkag with poſitive laws 


was an act of a more unequivocal kind; and this power 


thoſe honours and privileges uſually beſtowed on princes 
of the blood: this was a plain diſpenſation with the ſta- 


was exercifed by Edward VI. or rather by the Protector, 
in more inſtances than one. The Protector procured a 


patent, enabling him to 1it upon the throne, and enjoy 


tute made in the laſt reign to ſettle precedencya. On an- 
other occaſion, when the convocation found themſelves 
reſtrained in theirdebates by the ſtatute of the ſix articles, 


the king granted them a diſpenſation of that law before ; 


it was repealed, as was ah done ſoon. after. „ 


* By ftat. 1 Ed. VI. c. 2. * Vid: ant. 223. 7 Hum. . iv. 7. 
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Tas laſt act of this king's rei gn had an extraordinary 
appearance: he was prevailed on to alter the ſucceſſion 
of the crown (founded on an act of the laſt, and 
confirmed by one of the preſent, reign) by patent. The 
judges were required to draw an inſtrument to this effect; 
but knowing the penalty of treaſon was denounced on 
thoſe who aided in changing the ſucceſſion, they at firſt 
refuſed. The king ſaid he meant it ſhould be ratified by 
parliament ; which, no doubt, would have been accom- 
pliſhed, if the king had ſurvived long enough *. 

Ar the beginning of this reign the biſhops were con- 


ſtrained to take out new commiſſions, of the ſame kind as 
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thoſe they had in the latter part of the laſt reign; by which 
they ſubmitted to hold their biſhopricks Jo the king's 


pleaſure, and were to exerciſe the epiſcopal function as his 


delegates, in his name, and by his authority *. This alter- 


ation was deſigned to forward the Reformation, by keep- 


ing in dependence thoſe biſhops who {till adhered to the old 
ſuperſtition. . 


Upon occafion of the inſurrections about incloſures, and 


other ſubjects of complaint among the people, Somerſet, 


who always aimed at popularity, appointed a new fort of 


commiſſioners, whom he ſent every where with unlimited 


power to hear and determine all cauſes about incloſures, 
highways, and cottages". This created ſome clamour 
among the gentry, who looked on it as illegal and arbi- 
trary. It was in the ſame fpirit that Somerſet bad erected 
a court of requeſts in his own houſe, for the xelief of poor 
ſuitors”. There he uſed to hear complaints; and, in. 
conſequence of what paſſed there, it ſometimes happened 
that he would intercede with the judges in matters de- 
pending before them. This raiſed more ſcandal than the 
commiſſion above-mentioned ; and though he by ſuch 


* How. vol, IV, 363 | Hum. vol. IV, 329. 
2 Burn. Ref. vol. II. 5. . ibid. 335. 
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means grew into great favour with the populace, he drew 
upon himſelf a proportioned degree of odium from the no- 
bility who ſoon ſhewed him how able they were to de- 
feat all the ſupport he might hope from the people. 

With fo many precedents of extraordinary preroga- 
tives before her; it cannot be wondered that Mary, who 


had in contemplation to aboliſh the late innovations, 


ſhould make uſe of ſuch ready inſtruments to effectuate 
it, Governed as ſhe was 'by a natural ſourneſs of tem- 
per, heightened by her bigotry to the catholic religion, it 
is not more ſurpriſing that ſuch deſigns were followed 


with many oppreſſive acts of ſovereign authority. 


To ſupply the ſcantineſs of her parliamentary grants, 
Mary revived the irregular method of raiſing money by 
loans; projects which there had been tio need of attempt- 


ing during the reign of Edward. She levied at one 


time, in this way, 60;0001: upon a thouſand perſons, 


who, ſhe thought; would moſt readily comply. At ano- 


ther time; ſhe levied the ſame ſum on 7000 yeomen, and 
36,0001. on the merchants. She publiſhed a proclamation, 
prohibiting, for a certain time, the exportation of cloths z 
intending by this practice to induce ſuch to comply, 
whoſe intereſt would be thereby affected in the foreign 


markets x. She wſed to levy ſubſidies, granted by parlia- 


ment, before the ſtated time. She iſſued privy- ſeals for 
the ſame purpoſe of raiſing money ; and ſeized « corn to 


vietual her ſhips, without paying for it. 


| PrRoctaMaTions of an arbitrary import were often 


iſſued. One of theſe was, to enjoin thoſe whoſe circum- 


ſtances had been affected by the loans; and who on that 
account had difcharged f ſome of their ſervants, to take them 
back to their ſervice; becauſe they had become vagrants 
and thieves 7. Others were iſſued againſt books of ſedi- 
tion, treaſon, and hereſy. Thoſe- who had any of theſe 


Hum, vol. Iv. 423, 424 7 14. ibid. 
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boaks, and did not preſently burn them, without reading 
or ſhewing them to any perſon, it was declared by pro- 
clamation ſhould be eſteemed rebels, and without any 


further delay ſhould be executed by martial law *. 


As an auxiliary to the biſhops' court, a a ſpecial com- 
miſſion was appointed by the queen's prerogative, with 
eee powers. It conſiſted of twenty-one per- 
ſons, and any three had the authority of them all. The 
commiſſion ſays, That ſince many falſe rumours were 
« publiſhed among the ſubjects, and many heretical 
© opinions were allo ſpread among them; therefore the 
« commiſſioners, or any three of them, were to make en- 
c quiry, either by preſentment, by witnefles, or any 


© other politic way they could deviſe; and to ſearch after 


«all heretics, the bringers in, the ſellers, or readers of 
<« all heretical books. They were to examine and puniſh 
te all miſbehaviour or negligences in any church or cha- 
© pel; and to try all prieſts that did not hear maſs, or 
come to their-pariſh-church to ſervice ; that would not 
« 20 in proceſſion, or did not take holy bread or holy wa- 
« ter: and if they found any that obſtinately perſiſted in 
« ſuch hereſies, they were to put them into the hands of 
« the ordinaries, to be proceeded againſt according to law; 


© giving them full power to proceed as their diſcretions 
« and conſciences ſhould direct them, and to uſe all ſuck 


te means as they could invent for the ſearching of the pre- 
« miſes 3 empowering them alfo to call before them fuch 
« witneſſes as they pleaſed ; and to force them to make 
e oath of ſuch things as | might diſcover what they fought 


« after *.”” 
| InsrxvcTIONs were alſo given to Juſtices of the peace, 


« That they ſhould call fecretly before them one or two 
e honeſt perſons within their limits, or more, at their diſ- 


* cretion, and commune them by oath or otherwiſe, that | 


5 Hum. vol. IV. 419 2 Burn. Ref, vol. II. 323. 
| « they 
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c upon their examination, puniſh the offenders according 
« as their offences ſhall appear upon the accuſement and 


ment or by good abearing v.“ Thus were juſtices di- 
rected to ſtretch the limits of their juriſdiction, in orde 
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| « they ſhall ſecretly learn and ſearch out ſuch perſons as 


<« ſhall evil-behave themſelves in church, or ſhall deſpiſe 
« openly by words the king's or queen's proceedings, or 
go about to make any commotion, or tell any ſeditious 


A tales or news; and alſo that the ſaid perſons, ſo to be ap- 
pointed, ſhall declare to the ſame juſtices of the peace 


the ill-behaviour of. lewd diſorderly perſons, whether it 


„ ſhall be for uſing unlawful games, or ſuch other light 


ce behaviour of ſuch ſuſpected perſons. And that the faid 
ce information ſhall be given ſecretly to the juſtices ; and 


the ſame juſtices {hall call ſuch accuſed perſons before 
< them, and examine them, without declaring by whom 


And that the ſame juſtices ſhall, 


they were accuſed. 


« examination, by their diſcretion, either by open puniſh- 


to puniſh ſacs which were no crimes, aſter a trial autho- in 
riſed by no law. : ni 
To carry the execution of theſe defigns gil further 


letters were written to the Lord North, and others, to pul] re 


ſuch obſtinate perſons as would not confeſs, to the tor g. 


ture, and there to order them at their diſcretion; and pr. 


letter was written to the lieutenant of the Tower to the du 


ſame effect. Whether this pretended obſtinacy was A wh 
concealing of heretics, or of the reporters of falſe news] cor 
does not appear. Whatever the pretence was, the putting] ſtat 
people to the torture, becauſe they were thought obſtinaiq me 
and would not confeſs; and the leaving the degree of i thy 


to the diſcretion of thoſe appointed for their examination {| tre 


were great fleps towards the moſt rigorous part of the 8 Col 


ceedings of the inquiſition ©. 86 rally 
d Burn, Ref. vol. III. 247. © Ibid, 243. 0 E 
Weanf * 


E 1 and 4 Ed. VI. c. 5. which made it felony to call 


J1L 


by impriſoning their members for freedom of ſpeech : and 


I crentioned, This proſecurion is on other accounts wor- 
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WullzE informers and ſpies were encouraged, the CHAP. 
priſons were filled with perſons of all deſcriptions, who had XI. 
incurred the diſpleaſure of the court. When ſome of Ma- EDW. VI. 
ry's oppreſſions in raiſing men and money had created an 3 : 5 LE 2 
uneaſineſs and clamour in the nation, ſne endeavoured to | 
prevent ſuch ill-humours from getting to any height, by 
throwing into the Tower ſome of the moſt conſiderable 
gentry. That ſuch priſoners might riot be known, they 
were, ſome of them, carried thither in the night-time 
others were hood-winked and muffled by the guards who 
conducted them a. To prevent any one from daring to re- 
flect on ſuch proceedings; ſhe truck a terror into the 


houſe of conimons, always obedient enough to the court, 


when ſome had ſeceded from parliament; ſhe directed 
them to be indicted for it in the king's bench * 

Tux few trials for offences which have come down to 
us, muſt be taken as evidences of the practice of our courts 
in thoſe times, and, as ſuch, are _ * events in the 
hiſtory of our law. 

THe proceedings _ the duke of ' Somerſet in the Hit 
reign of Edward VI. are worthy of notice. The indict- duke of Somer- 
ment was for treaſon and felony: Upon the trial, the — 
proſecution was ſupported; as uſual, by depoſitions, with- 
out confronting one witneſs with the priſoner ; a conduct 
which was at length thought ſo extremely repugnant to 
common juſtice; as to become the immediate cauſe of 
ſtat. 5 and 6 Ed. VI. which we have already ſo often 


thy of obſervation. The duke was acquitted of the high- 
treaſon ; and that part of the indictment is held by lord 
Coke to be ill, becauſe the overt act was laid only gene- 
rally. The other part was grounded upon the late ſta- 


1 Hum. 14 IV, 432 n e Ibid. 403. vid. ant. 203. 
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together perſons to the number of twelve, with the intent 
to commit certain acts of violence therein mentioned; 
among which, that of impriſoning a privy-counſellor is 
one. The charge was, for mpg in · this manner to 
impriſon the earl of Warwick. | Rs 
THE common {tories of this proceeding ien 5 us, that 
he was acquitted of the treaſon, and found guilty of the 


felony ; ſoif'is related in king Edward's journal; and he 
was upon that attainder beheaded, Lord Coke remarks 
upon this enge execution, that the truth concern- 


ing it is contrary to ſome of our chronicles, and the vul- 
gar opinion; and i jome points contrary to law, Firſt, 
as to the notion that he was wrongfully executed, and 
ought, by law, to have had his clergy; he ſays, that 
clergy is expreſsly taken away by this ſtatute. Secondly, 


as to the opinion that he was indicted on ſtat, 3 Hen. VII. 


C. 14. for going about to procure the death of the earl of 
Warwick ; he ſays, he was indicted for endeavouring to 


| take and impriſan that nobleman, as plainly appears from 


Of ur Nicks. iy 


muito. 


the indictment . Again he remarks, that being attainted 
but for felony, he could not, by law, be beheaded®. 
Thoſe who thought the duke was wrongfully deprived of 
his clergy, or rather (as it was f:id) that he never de- 


manded it, and that it was not to be granted by the court 


but upon prayer, ſounded their remark upon a ſuppoſition 


that the indictment was upon the above- mentioned ſta- 


tute of Henry 1 5 which makes that olfence only lingle 


felony. 


Ox the trial of „i Michalas "WA REPS in the noxt - 


reign, the. cqunſel for the crown proceeded in reading 


confeſſions of abſent perſons, and putting the priſoner to 

anſwer to them ſeverally, as they were read. This kept 

him conſtantly. engaged, through the whole trial, in a 

fort of altercation. with the crown-lawyers ; whoſe de- 
f C24. ent. 3 Inf. 187 5 3 Inft. 12. 13. 


| portment, 


"© ee A A A. . EC. 


: 
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portment, it ſhould ſeem, very ill correſponded with the 


decorum to be obſerved on ſuch occaſions. Only one of 
the deponents was produced, and that was to ſwear him 


to the truth of his depoſition. The priſoner did not ob- 
ject to this mode of proof, any otherwiſe than that ſince 
ſtat. 5 and 6 Ed. VI. there ſnould be two witneſſes to 


prove a treaſon; which remonſtrance, for reaſons which 
have been conſidered, was on this and all other oc- 
caſions diſregarded *, bh, The only witneſs produced to give 
evidence vivd voce, was called by Throckmorton him- 


ſelf, and was rejected by the court. 
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Tux priſoner, who was very able to cope with the 


lawyers on the part of the proſecution, prayed. thathe might 
have the uſe of a ſtatute-book; which was denied him, 
notwithſtanding he preſſed on them the plain injunction of 
the queen, lately delivered to her judges, to adminiſter 
juſtice indifferently. He alſo reminded them of her 


direction, that, in criminal proſecutions, they ſhould 


break through the antient uſage ;.and always hear wit- 
neſſes examined in behalf of priſoners, as well as againſt 
them, The harſhneſs he experienced both from the 
bench and the counſel, had not the intended effe& ; but, 
on the contrary, perhaps prejudiced the jury in favour 
of an oppreſſed man: they acquitted him of the indict- 


ment. But the virulence of the proſecutors did not end 


here; for other umſtances, that deſerve to be re- 
membered, attend&@& this tranſaction. The attorney- 
general, after the acquittal, prayed the court that the jury 
might be bound in recogniſances to anſwer for their ver- 
dict. They were ſoon after fined and impriſoned by a 


ſentence in the ftar-chamber : they were to pay one hun- ' 


dred marks a-piece, and to be impriſoned till further or- 
der, It was ſome months before they were releaſed, and 
then not without paying different . according 


— . 8 


$5 : 5 . to 
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to the value of their effects; which had, in the mean time, 


been all inventoricd and appraiſed by the ſheriff for the : 


purpoſe i, Such was the ſecurity which might be repoſed 


in this boaſted privilege of trial by a jury of equals; and 
ſuch the perils under which a jury exerciſed its own judg- 


megnt, in oppoſition to the inclinations of the ſovereign, 


During the reign of the ſtar-chamber, the perſons of jurors 


were no more exempted from animadverſion than thoſe of 


Bills of attain- 
der. 


common individuals; every thing was reduced t to the ſame 
level of ſubordination. | 


THe proceedings againſt lord Seymour, in the reign of 


Edward VI. ſhewhow the opinions of men werenow altered 


reſpecting bills of attainder. Articles were drawn up 


againſt that nobleman ; which, it appears by the council- 


book, were fully proved by witneſſes, and by letters under 
his own hand. He was ſent to and examined by ſome of 
the council; but he refuſed to give any direct anſwer, or 


to ſign ſuch as he had given. It was then reſolved, that the 


whole council ſhould go to the Tower and examine him. 


When they attended him, the anſwer he made was, that 


he expected an open trial, and his accuſors to be brought 
face to face. After this ruindets attempt, it was determin- 


ed to proceed in a parliamentary way. Accordingly a bill 


was brought into the houſe of lords for attainting him of 


treaſon. This the peers eaſily paſſed, in the manner they 
had been accuſtomed to in the reign of Henry VIII. 

However, ſome ſhow of juſtice was obſerved. All the 
Judges and the king's counſel delivered their opinion, that 
the articles were treaſon: then ſome of the lords were pro- 
duced as witneſſes, who gave their teſtimony ſo fully, that 


all the reſt with one voice aſſented to the bill. 


Wnurxx the bill was ſent to the commons, it was accom- 


panied with a meſſage, that, if they deſired to proceed as 
the lords had — ſuch of them as had — evidence 


before 


ore 
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before the upper-houſe, ſhould come down and declare it 


to the commons. In this houſe the bill met with ſome 


oppoſition. Many argued againſt attainders in the party's 


abſence: they faid it was a ſtrange way of proceeding, that 


two or three peers ſhould riſe up in their places, and ſay 


ſome what to the ſlander of another, and that he ſhould be 


_ thereupon attainted. It was preſſed, therefore, that there 


ſhould be ſomething like a trial; that the lord-admiral 


ſhould be brought to the bar, and be heard for himſelf. 


But here the king interpoſed ; and informed the commons 


by meſſage, that there was no neceſſity of ſending for the ad- 
miral, The commons, as uſual, gave ready obedience to 


the pleaſure of the court, and paſſed the bill with four hun- 
dred voices for it, and not more than ten or twelve againſt 


it k. However, a view of this proceeding againſt lord 


Seymour ſhews, that this extraordinary way of condemning 


was not entirely reliſned by the parliament, 


AFTERWARDS, when the bill of attainder of miſpriſion 
of treaſon againſt Tunſlall biſhop of Durham was ſent by 


the lords to the commons, with all the evidences, which 


were depoſitions exhibited to the lords, the commons re- 
ſolved to diſcountenance ſuch a practice, and would not, at 


that time, proceed upon it. At another day, they ordered 
the privy-counſellors in their houſe to move the lords, 
that his accuſors and he might be brought face to face 


(from which we may conclude, that the examinations which 
produced the depoſitions had been, as they generally were, 
ex parte in the ſtar- chamber); but that not being com- 
plied with, they would not paſs the bill l. 


In the reign of queen Mary, the attainder of the duke of 


Norfolk, which had paſſed in the latter end of Henry VIII. 


was repreſented as null and void; as well on account of 


other informalities, as becauſe no ſpecial matter was al- 
ledged againſt him, except we wearing of a coat of arms 


k Burn, Ref, vol. II. 93, 94. ibid. 185. 
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which his anceſtors had, many years before him, worn 
without offence v. However ſanguinary this reign was 
in criminal proceedings for hereſy, the court never received 
any aſſiſtance in its ſchemes of reſentment from the par- 
liament; which paſſed no bills of this kind, — the fol- 
wing may be conſidered in that light. 

Tux ftatute of Edward VI. which took away clergy 
from principals iu murder, had left acceſſaries to enjoy the 
impunity they derived at common law from the benefit of 
clergy. It happened in 3 and 4 Phil. and Ma. that one 
Nu ford had hired two perſons to murder one Bennet Smith. 
This is ſaid by the act in queſtion, to be one of the 
moſt deteſtable murders ever known in England. The 
wiſe of Rufford petitioned the houſe of commons, that 
Smith might by act of parliament be deprived of his clergy. 
Upon this, the commons ſent to the queen, praying that 
| ſhe would order Smith to be brought from his confinement 

in the Tower ta the bar of the houſe. He was accordingly 
brought, when the other parties confeſſing the whole of 
the matter, and Smith, at length, doing the ſame, the bill 
was paſſed. But when it was ſent up to the lords, it was 
there ſtrongly oppoſed, particularly by the clergy, who 
would not readily conſent to any diminution of their an- 
tient privileges : however, at laſt it got thropgh that 
houſe, and received the royal aſſent. The next year, we 
have ſeen, there was a general law made, taking clergy 
away from acceſſaries before the fact, in N and other 
crimes . 8 

THERE had been before, in this reign, an inſtance of an 
en poſt fucta law. It being ſuggeſted to the parliament, 
that the congregations in the city had prayed God to con- 
vert or confound the queen; it was thereupon enacted, 
that whoſceyer had ſo prayed, or ſhould ſo pray in future, 
ſhould be taken for a traitor. | 


10 3 IV. 374 Stat. 4 5 Fh. and Ma, Vid. ant. 491. - 
Tur 


E N G L 1 SH L A W. 
Tur princi ipal e in theſe two reigns, whether by. 


ſummary and illegal trials, by impriſonment, confiſcation, 


execution, or otherwiſe, were occaſioned by the alterations 
in religion ; and theſe were carried to extraordinary, tho? 
not to equal, lengths, both by proteſtants and catholics, ac- 


cording as each party had, in its turn, the aid of the exe- 


cutive power. 
Ix the reign of Edward VI. when the king? s councils, 
in matters of religion, were principally directed by the 


candid and gentle ſpirit of Craniner, the government was 


ſometimes tranſported, by zeal for their new n be- 
yond the bounds of moderation. 


Tux proceedings againſt Gardiner, b; hop of 72 ncheſter, 


were very ſevere, and on very ſlight grounds. He had 


been enjoined by the council to inculcate, in a ſermon, the 
duty of obedience to a king during his minority. He ne- 


glected to comply with this; and had, on that account and 
no other, been thrown into priſon, where he lay two years. 


At the end of that period, the lord-treaſurer, and other 


privy-counſellors, went to him at the Tower, and pre- 


ſented him with certain articles, containing moſt of the 
points of the reformed religion, to which they required his, 
aſſent. With all theſe he promiſed an entire compliance, if 


he was ſuffered to be at large, excepting only one article, 


which contained an acknowledgment of his own delin- 
quency : but they perſiſted in requiring his ſubſcription ab- 


ſolutely to the whole. He ſtill refuſed. Upon this the in- 


come of his biſhopric was ſequeſtered, and he was required 


to conform himſelf to their orders within three months, 


under pain of e and being” confined to a cloſer. 


_ cuſtody. 
ALL this was much 8 at the time, as illegal and 


inquiſitorial. A man ſhut up in priſon upon a complaint 


only; and without any further enquiry, after two years, 


required to give his aſſent to articles of faith ! However, 


ſome reaſoning from the canon Jaw, and the way of pro- 
0 04 | — 
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ceeding ex Rio, were thought to give a Saler to this 
tranſaction; and in ſome degree to excuſe, if not to J 
the hard meaſure this prelate ſuffered ©. 2 
Ar the end of three months, a commiliion was directed 
to ſome biſhops and others, clergy, laymen, and lawyers, 
to try Gardiner. As there had been no regular charge at 


firſt, this was a ſhort buſineſs. He appealed from the 


commiſſioners to the king, objecting to this tribunal as il 


legal. The appeal was diſregarded, and ſentence of de- 


privation was paſſed upon him by the commiſſioners. His 


books and papers were ſeized; he was ſecluded from all 
company; and was not allowed to ſend or receive any 
letters or meſſages v. Tunſtall and other biſhops were 


| deprived by commiſſioners of the ſame kind; which pre- 


lates were all again reſtored by a like act of power in the 
reign of Philip and Mary, by a ſentence of commiſſioners 
appointed to review the proceſs and condemnation à; and 
the ſentence was juſtified, as under a regular proceeding en 
officio. 5 
Tun method of 5 in the bilnops' court for 
hereſy, was, to the laſt degree, oppreſſive and inſidious. 

They uſed to exhivit to the accuſed perſon certain articles, 


_ conſiſting of ſuch points of faith which they knew he had 


his doubts about, or was reputed to deny; and if he did 


pot declare his aſſent to them, there was an end of the en- 


quiry : he was condemned and executed. 

THERE were two executions for what was called hereſy, 
in the reign of Edward VI. Theſe ſufferers were ana- 
baptiſts ; but thoſe in queen Mary's reign were ſo nu- 


merous, as to render the ſhort time in which this perſe- 


cution raged, one of the bleodieft in the hiſtory of the 


church. The cruelties exerciſed on the living have filled 
volumes with melancholy relations; but the proſecution ; 


of the dead, which was inſtituted by the viſitors of the 
univerſity of Oxford, is a | Gogular {res of legal proceſs, 


unn. Ref, vol. II. 144. 2? Hum. vol. IV. 345 Idid. 375. 
| | Bucer | 
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and defend themſelves ; and after three citations, the dead 


badies not riſing to ſpeak for themſelves, and none coming 


to plead for them, for fear, as biſhop Burnet obſerves, of 
being ſent after them, the viſitors proceeded ex parte. 


livered over to the ſecular arm. A writ ifſued out of 


chancery for the execution of this ſentence ; their bodies 


were taken up, and, being carried in coffins, were tied to 
the ſtakes, with many of their books and heretical writings, 
and all burnt together". : 

Tux decifions of courts in the reigns of Edward VI. and 


queen Mary, are to be found in Dyer, who reports all 


through theſe two reigns ; as alſo do Benloe and Daliſon. 
Some few caſes are to be found in the collectors Jenłins 
and Keiltway; ſome in Moore; and a few, but thoſe very 
important, in Plowden. - There are ſome caſes of theſe 
two reigns in Leonard, and ſome, towards the latter end 


of Philip and Mary, in Owen, C 


STAUNFORDE's Pleas of the Crown was the firſt work 
which treated the ſubject of criminal law profeſſedly, and 
in detail. This book is written in French ; the method 


of it is perſpicuous, and the matter diſpoſed with learning 


and accuracy. The author is uncommonly full in his quo- 
tations; the ſtatutes are generally given at length; and 
whole pages are frequently tranſcribed from Bracton. 


Notwithſtanding the alterations we have ſeen the criminal 


law undergo ſince the reign of Henry III. yet Staunforde 
has ventured perpetually to recur to this ancient writer as 
an authority, and has condeſcended to take from him many 
complete chapters. This is in general done with ſucceſs 
yn propriety; though ſometimes his — has failed 


r Burn, Ref, vol, U. 321. ; 
a him; 
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They examined witneſſes concerning the hereſies they had 
taught, and adjudged them obſtinate heretics ; ordered 
their bodies to be taken out of their graves, and to be de- 


Staunfordg. 
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him; as, among other RE VOY may be evo of 
Bracton's definition of larceny, which, as we before ob- 
ſerved, was not law at the time Staunforde wrote * 


Ix the account which this writer gives of crimes, his z 
method is to begin by ſtating what they were in Bracton's 
time, and then to add the ſubſequent deciſions which had 
affected the old law: at other times he entirely relies on 


his favourite author. This is done in a compendious way, 
without enlarging much on any parts of the ſubject. On 
the whole, he ſeems to aim at nothing more than digeſting 


in a clear manner what could be collected from others. 
As Staunforde has the praiſe of being our earlieſt writer 
on pleas of the crown ; ſo has his merit been' acknow- 
ledged by thoſe who have followed him in the ſame walk ; 


| they having, in general, adhered to the arrangement and 


diviſions of his work. He divides his ſubject, as falling 
under three conſiderations : firſt, of crimes ; next, of the 
method of bringing delinquents to juſtice ; and laſtly, of 
trials and puniſhment. The ſeveral titles into which theſe 
are ſubdivided, have furniſhed the heads of every book 
which has been written ſince his time, on the ſame ſub- 
ject. This treatiſe is not voluminous ; and when the quo- 


' tations out of Bracton, and the ſtatutes, are taken from 
it, the book is diminiſhed more than half, 


We cannot but feel a ſecret pleafure when we find an 


author, to whom we have before been under ſuch obliga- 


tions, in repute with a judge of eminence and learning 


upon points of modern practice. After the lapſe 6f three 


centuries, it was hardly to be expected that we ſhould be 
called upon to renew our acquaintance with BraQon ; and 


Staunforde is intitled to our acknowledgment for the ſtrong 


teſtimony he has given in later times to the intrinſic merit 
of this father of the Engliſh law. Bracton ſeems to have 


been a great authority with Staunforde; for it appears from 


the reports, that he ventured to cite and argue from him 


upon the bench, at a time when it was the faſhion to con- 
* * ant. 338. Y 3 
5 ſider 
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ſider Bracton and Glanville not as authors in our law, but 
to be quoted; if at all, only for ornament in diſcourſe *; 
and for conſonancy and order, where they agreed with | 
better authorities*, 

THE preſs was not idle during theſe two reigns, but 
produced ſeveral works of uſe to the practiſing lawyer. 
William Raſtell publiſhed, in 1559, a collection, in En- 
gliſh, of the ſtatutes now in force, from Magna Charta 
to the 4th and 5th of Philip and Mary *. In 1553, there 
came out an abridgement of the book of aſſiſes *. 

Tromas BERTHELET, who had a patent of the office 
of king's printer for life, died in 1555. After this, in 
7 Ed. VI. there is found a ſpecial licence to Richard 
Tathile (or Tottel, whoſe name like many others of this 
time was variouſly ſpelt), for him and his aſſigns to print for 
ſeven years -all manner of books of the temporal law, 
called the common law, ſo as the copies were allowed 
and judged proper to be printed by one of the juſtices, or 
two ſerjeants, or three apprentices of the law, one of 
whom was to be a reader in court; and no one was to 
print what he had firſt printed, under pain of forfeiture 
of ſuch books. A licence for the ſame term was alſo 
granted him in 2 and 3 of Ph. and Ma.; and in 1 Eliz. 
| he had a ſimilar licence for his life?. By Tottel, and by 
other printers, in theſe two reigns, moſt of the books 
printed in the reign of Henry. VIII. were reprinted ; but 
ſuch different een would be too tedious to enumerate. 
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* Plowd. 357, 358. 
e Such is the manner in which 


Saunders and Catline deliver them- 
ſelves, in the argument of Stewwe/ 
verſus lord Zouch, in the »Ith of 
Elizabeth. Such a judgment up- 
on theſe antient writers might be 
very diſcreet and juſt at the time 
but I was aſtoniſhed to find Fitzher- 
bert inform us, that it was agreed 
by the whole court in 35 Hen. VI. 


that Bracton was never taken for an 


author in our law. 1 Was a pleaſure 


to diſcover that the V ear- hook had 
given him no warrant for this mon- 
ſtrous opinion. The readers of 
Abridgements have been long aſ- 
perſing the reputation of Bracton 
with more ſucceſs than authority, 


Typ. Antiq. 474 


* Ibid. 8 10. 
7 Orig. Jurid. 59, 60, Typ. 
Antiq. 806. 
The 
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The editions, however, of ſuch books as had never before 
reached the rows are worthy of notice. Among fuch 
are the following: In 1555, was printed by Tottel, a 
book intitled, For Regis Henrici ſeptimi ; containing 
ſome year-books of that king; reſpe Cting which he in- 
forms us, that the firſt and ſeeond were from a new colla- 
tion; and that the 10th, 11th, 13th, 16th, and 20th, 
had never before been publiſhed 2. Some time about 1553, 
was printed a tract of {ir John Forteſcue with the fol- 


lowing title, De politic Adminiftratione et Legibus civi- 
lious forentiſſimi Regni Augliæ Commentarius a. 


IN this age of reformation, an act was paſſed through 
the houſe of commons in 1549, for making ſome conſi- 
derable alterations in the proceſs of the common law ; but 


it was thrown out in the houſe of lords. A long diſcourſe 


on this topic of reforming the common law was written 


about this time, which b:/hop Burnet ſays he had ſeen. It 


is there complained, that the law of England was a barba- 


rous kind of ſtudy, and did not lead men into a finer fort of 


learning; which made common-lawyers ſo unfit for nego- 
tiating foreign affairs. It was therefore propoſed by this 
author, that the common and ſtatute law ſhould be digeſt- 
ed into a body under titles and heads, and put into good 


Latin, in imitation of the Roman Jaws * ; a propoſal which, 


it ſhould ſeem, was leſs neceſſary now than it ever had 
been, as Fitzherbert's and Raſtell's works were new, and 
had at leaſt made a great ſtep towards a complete digeſt. 


The whim of imitating the Roman law fo cloſely as to 


adopt its language, was taken up and executed by a writer 


in after-times © ; the ſucceſs of which performance is a 


more deciſive eule to the above project, than many 


arguments of expedience and pony: 


2 Typ. Antiq. 80g. Fs c Dr. Corel 8 Inflitutiones Juris 
* Thid. 5 12 Arnglicani, publiſhed i in the reign of 
> Burn, Ref, * II. gl, * James * 


Ax 


E N GIL ISH LAW. 


AN order was made in the ſociety of the Inner Tem- 
ple, in 3 and 4 Ph. and Ma. that thenceforth no attorney, 
or common ſolicitor, ſhould be admitted into that houſe 


without the aſſent and agreement of their parliament®. 


THE grievance of long beards was not yet removed. 


We find an order was made in the Inner Temple, that 


no fellow of that houſe ſhould wear his beard above three 
weeks growth, upon pain of forfeiting twenty ſhillings ©, 
In the Middle Temple, an order was made in 4 and 5 


Ph, and Ma. that none of that ſociety ſhould wear great 
breeches in their hoſe, made after the Dutch, Spaniſh, or 


Almain faſhion, or lawn upon their caps, or cut doublets, 
on pain of forfeiting 3s. 44. : : for the ſecond offence, the 
offender was to be expelled. 

Ix 3 and 4 Ph. and Ma. an order was made by the ſociety 
of Lincoln's Inn, that thenceforth none ſhould be admit- 


ted into that houſe, who had not been of an inn of chan- 


cery before, for the ſpace of one year, unleſs he paid forty 
ſhillings at admittance*. In 1 and 2 Ph. and Ma. a gen- 


tleman of Lincoln's Inn was fined five groats by a ſpecial 


order, for going in bis ſtudy-cown in Cheapſide on a Sun- 
day about ten o'clock in the forenoon, and in Weſtminſter- 
hall, in the term-time, in the forenoon 5. | 


In 3 and 4 Ph. and Ma. the following orders were 


agreed upon to be obſerved in all the four inns of court. 


That none of the companions, except knights or 


benchers, ſhould wear in their doublets, or hoſe, any 


light colours, except ſcarlet and crimſon ; nor wear any 
upper velvet cap, or any ſcarf, or wings in their gowns, 
white jerkins, buſkins, or velvet ſhoes, double cuffs on 
their ſhirts, feathers . or ribbons on their caps, on pain 
of forfeiting 3s. 4d. and for tue ſecond offence, of expul- 
ſion. No attorney was to be admitted into any of the 


houſes : and in all admiſſions thenceforward this condition 


4 Dug, Orig. 147. 8 Ibid, 148. t Ibid. 242. 5 Ibid, 243- 


$73 
CHAP: 
XXXII. 


ED W. VI, 
HILIP and 
MAR. 


* 
P_— r ̃ > OWL ] . ] . re re Wo. 4 — 


— I6. 6 LED” PPTP 
— — — 


— 
n 


2 


r - 
— —— r _— 


— — 


n 


5 
| 
. 


| 


574 


XXXII. 


EDW. vi. 
PHILIP and 
M A R * 


CHAP. was 8 that if he who was admitted pracliſed 


HISTORY OF THE ENGLISH LAW, 


attorneyſhip he ſhould be ip/o facto diſmiſſed, and have liberty 


to repair to the inn of chancery from whence he came, or 


to any one of them, if he were of none before. It was 
required, that none of the companies of ſuch houſes 


ſhould wear their ſtudy-gowns into the city any further 
than Fleet- bridge, or Holborn-bridge ; nor might they wear 
them as far as the Savoy, upon like pains as thoſe be- 
forementioned. None of the ſaid companions, when in 


commons, might wear Spaniſh cloaks, ſword and buck- 


ler, or rapier, or gowns and hats, or gowns girded with a 


dagger on the back, upon the like pain. 


THe moot- caſes in any of the houſes of court were 
not to contain more than two points for argument: 
they were to be brought in pleading, and the puiſne 
of the bench was to recite the whole pleading. None 


of the bench were to argue above two points; if any 


did, the Reader was to remonſtrate with him, and 
| Correct 1 it in future. Every reader of a court of chan- * 


cery was to give the ſame orders about apparel, weapons, 
and ſtudy-gowns, to his houſe of chancery. Among the 


ſame regulations it was ordained, thatnone of the ſaid com- 


panions, under the degree of a knight, being in commons, 
ſhould wear any beard above three weeks growth, on pain 
of forfeiting forty ſhillings, and double the ſum every. 
week after moniiion . 5 * | = 
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